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RESPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-1
Date: April 16, 2010
From: Jan Smutny-Jones, Executive Director, Independent Energy Producers

Response to Comments:

2010-1-1 The commenter recommends that the CEQA Guidelines to specify that GHG
emissions from a proposed electric generating facility be assessed on a system-wide
basis, in the context of the entire electricity system of which the facility is an
integrated part, rather than being analyzed as a stand-alone facility.

The Air District’s proposed Guidelines are intended to serve as general guidance and
cannot prescribe a methodological approach for every type of project or situation.
While the District agrees that GHG emissions are most appropriately analyzed in
most cases as cumulative impacts, the Guidelines cannot suggest that lead agencies
never need to consider project-specific impacts if substantial evidence suggests such
an impact.

The District disagrees that the Guidelines would restrict a lead agency to only
consider a project’s environmental impacts in a vacuum. Indeed, the District
recognizes the value of the Avenal decision and advises that lead agencies consider
such an analysis. Further, nothing in the District’s guidelines would preclude a
system-wide approach. When determining significance, a lead agency is required to
consider a project’s incremental contribution together with the contributions of
other past, present, and reasonably foreseeable probable future projects. In either
a project-specific or cumulative impact analysis, a lead agency would consider the
extent to which a project increases or decreases emissions compared to the existing
environmental setting. The “setting” to be described varies depending on the
project and the potential environmental resources that it may affect. The manner in
which a lead agency defines the environmental setting is to be construed as broadly
as possible to ensure the fullest protection to the environment. In the context of
power generation, to the extent that a project may cause changes in GHG emissions
in an existing power system, and substantial evidence substantiates such changes,
those changes may be considered.

Similar to the State CEQA Guidelines, the lead agency has the discretion to choose
the most appropriate method of analysis in the context and circumstances
surrounding the project. Lead agencies are encouraged to tailor a project’s air
quality impact analysis to meet the needs of the local community and to conduct
more refined analysis where fitting, beyond the recommendations in the CEQA
Guidelines. Staff recognizes that the CEQA Guidelines may not apply to every type
of land use project and a lead agency must use its judgment in applying the
guidelines to a given situation. Staff believes that it is in a lead agency’s discretion to



RESPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 6, 2010

determine whether GHG emissions from a proposed electricity generating facility,
one that does not fall into the California Energy Commission’s (CEC) jurisdiction, be
assessed on a system-wide versus stand-alone basis. A lead agency may choose to
apply the CEC Avenal approach to its facility if fitting. In this case, staff recommends
for the lead agency to justify its determination with substantial evidence.

BAAQMD strongly encourages lead agencies to consult with the District whenever
necessary. If a lead agency is unsure of how to apply the guidance to a particular
situation, the agency should seek input from District staff.
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April 16, 2010

Gregory Tholen, Principal Environmental Planner
Bay Area Air Quality Management District

939 Ellis Street

San Francisco CA 94109 2010 3]

Re:  Comments of the Independent Energy Producers Association on the District’s Draft
CEQA Guidelines

Dear Mr. Tholen:
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wind; producers of highly efficient cogeneration; and owners/operators of gas-fired merchant
facilities. IEP has been closely following development of guidelines by various State and local
agencies throughout California concerning evaluation of the environmental impacts from
greenhouse gag (GHG) emissions associated with stationary facilities.

IEP requests that the Draft Guidelines be amended to address the unique issues raised by GHG
emissions related to electric generating facilities,. GHG emissions from energy facilities should
be analyzed under CEQA in the context of California’s electricity system as a whole, This
system-wide approach fo analysis of the GHG impacts from new electric generating facilities
under CEQA  was recently adopted by the State Energy Resources and Conservation
Development Commission (Energy Commission or Commission) in its recent “precedent

decision”! concerning the Avenal Energy Project (Avenal). In Avenal, the Energy Commission

concluded that given the “unique nature of how power plants operate in an integrated system . . .

treating the plant as a standalone facility operating in a vacuum, but rather in the context of the
operation of the entire electricity system of which the plant is an integrated part.”2

1 A “precedent decision” is one issued by the Energy Commissicn pursuant to Government Code § 11425.60(b),
which authorizes an agency to designate a determination as precedential if it “contains a significant legai or policy
determination of general application that is likely to recur.”

2 California Energy Commission, Fina] Commission Decision, at 104, 99, CEC-800—2009—006~CMF, Dec. 2009,
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The Avenal Decision

In the Avenal Decision, a copy of which is enclosed, the Energy Commission analyzed the GHG
emissions of the proposed natural gas-fired power plant in the context of the entire electric
system, and found that the construction and operation of the plant would reduce overall GHG
emissions from the electricity system.3 This conclusion is premised upon the fact that the
electricity system operates pursuant to the “loading order” agreed to by the Commission and the
California Public Utilities Commission (CPUC) and the practical realities governing dispatch of
generating facilities by the California Independent System Operator (CAISO). The Avenal
Decision reaches the following two key findings:

. “Because the system is integrated, and because electricity is produced and consumed
instantaneously, and will be unless and until large-scale electricity storage technologies
are available, any change in demand and, most important for this analysis, any change in

output from any generation source, is likely to affect the output from all generators.”

. “Because operating cost is correlated with heat rate (the amount of fuel that it takes to
generate a unit of electricity), and, in turn, heat rate is directly correlated with emissions
(inciuding GHG emissions), when one power plant runs, it usually will take the place of

another facility with higher emissions that otherwise would have operated.”

In light of these findings, the Energy Commission concluded that the power generated by the
proposed Avenal Energy Project “will probably displace power from two types of power plants
that are less-efficient (and therefore higher-GHG-emitting): coal-fired power plants that are
unable to sell to California utilities under the SB 1368 [Emissions Performance Standard (EPS)],
and power plants that must be retired because they currently use once-through cooling.”®
Further, the Commission rejected arguments that, for purposes of CEQA, there must be evidence
showing that less efficient plants would actually be decommissioned as a result of a new plant’s

approval to demonstrate a system-wide reduction in GHG emissions and the goals of AB 32.7

The Avenal Decision further concludes that the addition of the proposed Avenal Energy Project
to the electric system would foster the integration of intermittent solar and wind generation,
thereby generating further reductions in system-wide GHG emissions.® In reaching this finding,
the Commission rejected arguments that new fossil-fueled generating capacity would result in an
increase in demand or other “growth-inducing” impacts or would “crowd out” the construction

3 14, at 113, Finding of Fact no. 18.

4 14, at 103, citing to the Energy Commission’s Commitiee Guidance on Fulfilling California Environmental
Qualiny Act Responsibilities For Greenhouse Gas Impact in Power Plant Siting Applications, CEC-700-2009-
004, March 2009 at pp. 20-22. (A copy of which is attached.)

5 Id., at 104 (emphasis in origina?).

6 Id., at 113, Finding of Fact no. 17.

71d., at 106. (“It is not necessary... that there be evidence ‘showing that aging power plants are decommissioned as
a consequence of new power plant approval’ ... in order to conclude that the Avenal Energy Project’s operation
will reduce GHG emissions.”™) (internal citations omitted).

8 Id., at 113, Findings of ¥act no. 20-22.
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of new renewable generation facilities.? Instead, the Commission found that the addition of
some efficient, dispatchable natural gas-fired generating sources to the existing system will be
necessary to meet both the Renewable Portfolio Standard goal of obtaining at least 33 percent of
power supplies from renewable sources by the year 2020 and AB 32’s goal of reducing state-

wide GHG emissions to 1990 levels by 2020.10

OPR’s New CEQA Guidelines Support a System-Wide Approach
The Energy Commission’s approach in the Avenal Decision is consistent with the CEQA 0\
Guidelines concerning GHG emissions that were recently approved by the Office of Planning
and Research and the Resources Agency. New CEQA Guideline section 15056.4(b)(1) states -
that agencies should consider “The extent to which the project may increase or reduce
greenhouse gas emissions as compared fo the existing environmental setting” (emphasis added.)
In the context of power plants, the “existing environmental setting” is the existing mix of
generation going to the grid, which currenily includes older sources of electricity. Older
facilities produce higher levels of GHGs than newer facilities. The Resource Agency’s Final
Statement of Reasons for the new CEQA Guidelines in fact specifies that a system-wide analysis
is appropriate for electric generation sources: “In the context of power generation, to the extent
that a project may cause changes in greenhouse gas emissions in an existing power system, and
substantial evidence substantiates such changes, those changes may be considered pursuant to

section 15064.4(b)(1).”11 The District’s Guidelines should adopt the same approach.
The District Has Itself Acknowledged the Precedent-Setting Nature of the Avenal Approach

In its own permitting programs, the District has recently acknowledged the precedent-setting
nature of the Energy Commission’s Avenal decision in analyzing the impacts attributable to a
new power plant. In the District’s Responses to Comments concerning the Federal “Prevention
of Significant Deterioration” (PSD) Permit for the Russell City Energy Center the District
expressly relied upon the Avenal Decision to respond to comments criticizing a statement
appearing in the District’s Associated Growth analysis, which suggested that power from this
new, highly efficient gas-fired power plant would displace power from older, less efficient
generating sources.1?  Additionally, in the District’s February 24, 2010 Status Report on
Proposed Bay Area Power Plants to Chairperson Uilkema and Members of the Stationary Source
Committee, the District further noted the significance of the CEC’s analytical framework for
assessing the GHG impacts of new power plants:

9 1d., at 107, 110, and 113, Finding of Fact no. 22 (“The Avenal Energy Project will not have a growth-inducing
impact.”).

10 /4., at 113, Finding of Fact no. 23.

11 Resource Agency’s Final Statement of Reasons, page 81.

12 See Responses to Public Comments, Federal “Prevention of Significant Deterjoration” Permit, Russell City
Energy Center, Application No. 15487, February 2010, at 229. Specifically, in the District’s Response to Comment
XIX-14, it observed:

Moreover, the Air District also notes that the {Energy Comumission] recently decided that, because of

the unique nature of how power plants are dispatched as part of an integrated system, the greenhouse

gas emissions from a proposed power plant should be assessed on a systern-wide basis for the purposes

of CEQA.” Id.
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The CEC, in their role as lead agency under their CEQA-equivalent review process,
has begun to review GHG emissions from new power plant projects for consistency
with California's stringent GHG goals and policies. This review has been in the
context of the operation of the entire electricity system of which the proposed plant
is an integrated part. Because the system is integrated, and because electricity is
produced and consumed instantaneously, any change in output from one generation
source is likely to affect the output from all generators. The CEC has noted that the
electricity produced from a new plant will most likely displace the output from older,
less energy efficient, fossil-fueled plants, thereby reducing the GHG emissions that
would otherwise occur. The CEC also indicates that, even as more rencwable
generation is infroduced into the system to meet GHG emission reduction goals, gas-
fired power plants will be necessary to provide intermittent generation support,
extreme load and system emergencies support, as well as meeting local capacity
requirements. At this time, gas-fired plants are better able to provide such services

than are most renewables, because they can be dispatched when they are needed. 13

While it is clear that each of the large power plants discussed in the District’s recent Status
Report on Proposed Bay Area Power Plants will be subject to the Energy Commission’s
jurisdiction and therefore undergo a CEQA-equivalent analysis following the Avenal approach,
IEP strongly believes that the District’s Guidelines should make clear that the same system-wide
approach should also apply to the assessment of GHG impacts {rom electric generating facilities
which are not subject to the Energy Commission’s jurisdiction. To that end, IEP would strongly
urge the District revise the draft Guidelines to make clear that the stand-alone threshold proposed
for new stationary sources is not intended to apply to new generating sources connected to the
grid, which should instead by evaluated pursuant to a system-wide approach, as in the Energy
Commission’s precedent decision of Avenal .

There Should Be Uniformity of Approach In Assessing the GHG Emissions from Power
Plants

The Energy Commission is the lead state agency with authority over the siting and certification
of thermal power plants with a generation capacity of more than 50 MW under state law. The
Commission’s precedent decision in Avenal should be persuasive authority for the District as it
formulates its own guidelines for assessing the GHG impacts from the same types of facilities.
Uniformity of treatment under the law is at issue. Power plants that are less than 50 MW in
capacity should not be subject to a stand-alone GHG assessment under the District’s Guidelines
when power plants of more 50 MW are subject to a system-wide approach. Indeed, it certainly
would be an odd result if the District’s application of a 10,000 tpy COse significance threshold to
any new power plant that was not subject to the Energy Comumission’s jurisdiction should cause
developers to propose larger projects than might be appropriate or necessary, just so they could
benefit from the Energy Commission’s Avenal approach and avoid an inaccurate stand-alone
analysis of their GHG impacts by either the District or another lead agency under the District’s
Draft Guidelines. The Avenal decision should be a precedent for the District as well.

13 Memorandum, from Jack P. Broadbent, Executive Officer/APCO to Chairperson Uilkema and Members of the
Stationary Source Commitiee, February 24, 2010, Re: Status Report on Proposed Bay Area Power Plants, Agenda
no. 5 (hereinafter, Status Report on Proposed Bay Area Power Plants), at 2,
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IEP Looks Forward to Participating in the Guideline Development Process

Given the unique nature of electric generating facilities, facilities which are dispatched as part of
an iniegrated system, the District’s Draft Guidelines should clarify that, for the purposes of o1
CEQA, GHG emissions from a proposed electric generating facility should be assessed on a Jo!
system-wide basis, in the context of the operation of the entire electricity system of which the
facility is in integrated part.

This amendment will not only provide for a comprehensive analysis of GHG emissions from
electric generating facilities, it will also ensure consistency among the District’s approvals, and
consistency with the Energy Commission’s policies and approvals. Absent this amendment, the
District could be in a position of assessing GHG impacts related to the same electric generating
facility differently than the Energy Commission. It is good public policy to maintain uniformity
among agency policies on key issues.

IEP is happy to meet with District representatives to discuss its request and looks forward to
actively participating in all future hearings and workshops concerning the District’s efforts to
adopt new CEQA Guidelines.

Very truly yours,

P

Jan Smutny-Jones
Executive Director

cc: Alexander Crockett, Esq., Assistant Counsel, BAAQMD

Enclosure
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RESPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-2
Date: May 24, 2010
From: Gene Talmadge, President, Association of Environmental Professionals

Response to Comments:

2010-2-1

2010-2-2

2010-2-3

2010-2-4

2010-2-5

Staff disagrees that the title of the CEQA Guidelines should be changed to better
reflect the multiple strategies contained in the document. The purpose of the
CEQA Guidelines is to assist local governments in analyzing air quality impacts in
environmental reviews. In today’s environment, significant air quality impacts
may be generated from criteria pollutants and ozone precursors, greenhouse
gases, and toxic air pollutants. We believe it is appropriate for the CEQA
Guidelines to assist local governments on these issues; and in fact, the decision
to include greenhouse gas thresholds and additional community risks and
hazards thresholds was in response in part to local governments’ expressed need
for additional CEQA guidance in these areas.

The updated CEQA Guidelines (May 3, 2010) contains additional guidance on
community risk reduction plans (CRRP). In addition staff posted a guidance
document for developing CRRPs on the District’s website on May 3, 3010. Staff
will continue to engage with local jurisdictions and other stakeholders on
appropriate elements of CRRP.

The updated CEQA Guidelines (May 3, 2010) contains guidance on how to
determine whether a project is consistent with the region’s applicable air quality
plan (p. 9-2). This guidance is applicable to all projects, including proposed plans
and individual development projects.

Staff agrees that all direct and indirect emission sources should be included in a
project’s analysis. Therefore, staff recommends lead agencies to use the BGM
Model in conjunction with data derived from the URBEMIS Model. Furthermore,
the State CEQA Guidelines amendments adding Section 15364.5 provides a
definition of “greenhouse gases.” The specified gases in that section are
consistent with existing law as they are defined to include those identified by the
Legislature in section 38505(g) of the Health and Safety Code. Similar to the
State CEQA Guidelines amendments, so long as substantial evidence indicates
that such non-listed gases may result in significant adverse effects, a lead agency
would be required to take such effects into consideration.

The CEQA Guidelines provides references for all its various documents either
within the text or as footnotes. The reference the commenter is referring to on
page 5-7 is a hyperlink to an electronic document on the District’s website.
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May 10, 2010

Bay Area Air Quality Management District
Attention: Gregory Tholen

8939 Ellis Street

San Francisco, CA 94109

RE: Bay Area Air Quality Management District’s “California Environmental
Quality Act Draft Air Quality Guidelines”

Dear Mr. Tholen,

On behalf of the Association of Environmental Professionals (AEP or “Association”), |
appreciate this opportunity to provide comments on the Bay Area Air Quality Management
District’s (District) “California Environmental Quality Act Air Quality Guidelines” dated
December 2009 ("CEQA Guide”). As we understand it, the purpose of the CEQA Guide is
to assist lead agencies in evaluating air quality impacts in the Bay Area pursuant to
CEQA.

AEP is a non-profit organization of environmental professionals founded in 1974 primarily
in response to the enactment of CEQA. Today, AEP members are involved in every
aspect of CEQA review. AEP members represent a broad cross section of professionals
working for public agencies, consuiting firms, research institutions, non-governmental
organizations, and project applicants. AEP is therefore very appreciative of the District's
interest in providing guidance to others for the analysis of air quality impacts in the Bay
Area pursuant to CEQA.

The AEP submitted comments November 11, 2009, but to our knowledge did not receive
a response to those comments. Some of AEP’s comments were addressed in the
subsequent version of the CEQA Guide. However, the comments that were not
addressed are identified below. AEP respectfully requests the District’s careful
consideration of the following issues raised by the CEQA Guide.

1. CEQA Guide is Broader than other Conventional “CEQA Guidelines”
(Comment in November 11, 2009 Letter)

The District's CEQA Guide includes useful information on the interpretation
and application of CEQA with regard to air quality impacts. The “CEQA Guide”
also inciudes subject matter beyond CEQA guidance, including design
standards (e.g., for siting a “new receptor” in an “impacted community,” even
though such projects may not be subject to CEQA), urban planning concepts

o AEP MANAGEMENT OFFICE
L 9 c/o Lynne C. Bynder, CMP  Meetings Xceptional 40747 Baranda Court Palm Desert, CA 92260
Phone 760.799.2740 Fax 760.674.2479 Email LBynder@meetingsxceptional.com www.califaep.org
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(e.g, the proposal to introduce the concept of “Community Risk Reduction
Plans”), and standards for thresholds of significance for greenhouse gas
emissions, it would seem incomplete to title the document “CEQA Air Quality
Guidelines.”

The District’'s CEQA Guide, in fact, bares little resemblance to State CEQA
Guidelines. 2010- 2=\
AEP appreciates the District’s efforts to integrate multiple strategies to protect cont.
public health and the environment from air poliution and the effects of climate
change. AEP is nevertheless concerned that, by virtue of the title, the public
could misconstrue all elements of the CEQA Guide as an extension of the
State CEQA Guidelines. AEP believes that the public would be better served if
the report were to be reorganized in a manner that more clearly distinguishes
between explicit CEQA guidance, District advice concerning project design and
siting principles, the concept of Community Risk Reduction Plans, and
standards for thresholds of significance. In our view, it would be more accurate
to refer to this document as a “handbook for local government consideration of
air quality impacts, greenhouse gas emissions, and airborne community health
risks reduction.”

2. The Concept of Community Risk Reduction Plans Needs Amplification
(Comment in November 11, 2009 Letter)

The concept of a Community Risk Reduction Plan as a means of dealing with 1010-2-2
toxic air contaminants is an appealing idea that deserves further amplification
in the CEQA Guide. It would be helpful if the CEQA Guide included
recommendations regarding adoption and certification of such plans,
consistency with the District’s air quality plans as well as local general plans,
enforcement mechanisms, jurisdictional considerations (e.g., when a
community at risk extends across more than one local governmental
jurisdiction), etc.

3. Air Quality Plan Consistency
(Comment in November 11, 2009 Letter)

It would be helpful if the CEQA Guide contained recommendations on how
projects would address the State CEQA Guidelines Appendix G Checklist
question, “Would the project conflict with or obstruct implementation of the
applicable air quality plan?” The CEQA Guide contains recommendations for
proposed plans but not for individual projects. 130+ 2’_1)

The Bay Area is currently in nonattainment for PM,, PM, s, and ozone.
Therefore, if the project’s emissions are under the significance thresholds for
ozone precursors (volatile organic compounds and nitrogen oxides), PMy,, and
PM_ s, could it follow that the project would be consistent with the applicable air
quality plan? It is infeasible to utilize the methodology recommended for
proposed plans for projects as it is not possible to compare the vehicle miles
traveled assumed in an air quality plan to the proposed vehicle miles traveled
for a project.

o AEP MANAGEMENT OFFICE
%N c/o Lynne C. Bynder, CMP Meetings Xceptional 40747 Baranda Court Palm Desert, CA 92260
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4. Other Greenhouse Gases
(New Comment)

Page 4-5 of the CEQA Guide states, “‘BAAQMD recommends using URBEMIS
to estimate direct CO, emissions from construction, area and mobile sources.
GHG [greenhouse gas] emissions may not be included in all the categories
discussed earlier...” The statement could be considered inconsistent with the
CEQA Guideline Amendments, which indicates that a greenhouse gas,
“includes but is not limited to: carbon dioxide, methane, nitrous oxide,
hydrofluorocarbons, perfluorocarbons and sulfur hexafluoride” (Section
15364.5). To evaluate all direct and indirect sources of emissions, the
additional greenhouse gas species should also be included in the assessment.

5. References
(New Comment)

Please provide full references for the various documents referred to in the
CEQA Guide. For example, on Page 5-7 there is no reference for the
document, “Recommended Methods for Screening and Modeling Local Risks
and Hazards.”

Thank you again for the opportunity to provide comments on the CEQA Guide.

Sincerely,

Gene Talmadge
AEP President

- AEP MANAGEMENT OFFICE
p: R c/o Lynne C. Bynder, CMP Meetings Xceptional 40747 Baranda Court Palm Desert, CA 92260
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RESPONSE 10O COMMENTS RECBIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-3
Date: May 24, 2010
From: Chris Augenstein, Deputy Director, Planning, Santa Clara Valley Transportation Authority

Response to Comments:

3-1

3-2

3-3

3-4

Land use projects that are in close proximity to transit service will be able to reduce
their project’s estimated greenhouse gas emissions due to anticipated mode shift
from automobile to transit. Those jurisdictions with higher guality transit than
others will be able to increase the percent of future residents or employees shifting
their transportation modes to transit. In this respect, local agencies implementing
transit service will receive a “credit” in the form of lower estimated GHG emissions
for their new development in meeting the District’s proposed CEQA Thresholds of
Significance.

Staff conducted a number of case studies to beta test the GHG threshold and found
that the threshold does indeed support well planned transit oriented development.
Staff developed the proposed thresholds to be supportive of transit oriented
development while being health protective of potential risks and hazards impacts in
communities, The 1,000 foot radius mentioned by the commenter applies only to
the risks and hazards thresholds and does not apply to the GHG threshold.

The proposed CEQA Guidelines are aligned with SB 375 to the extent possible at this
time. Air District staff will reevaluate the GHG thresholds once the Bay Area has
adopted a Sustainable Communities Strategy (SCS) or Alternative Planning Strategy
(APS). Currently, the CEQA Guidelines recommends that GHG emissions from cars
and light duty vehicles do not need to be analyzed in an environmental review if a
project is consistent with an adopted SCS or APS, which is consistent with 5375.

The 10,000 MT of CO2e threshold applies to proposed stationary sources only and
not to other land use projects. Lead agencies have the option to apply a Plan based
threshold, the 1,100 MT of CO2e threshold or an efficiency threshold of 4.6 MT of
CO2e/service population/year threshold to proposed land use projects. The Plan
based and efficiency threshold approaches recognize the benefits of advanced
planning and reduced vehicle trips generally associated with transit oriented
development. The efficiency threshold may prove to be a better option than the
1,100 MT of CO2e threshold for transit oriented developments.

The Qualified Greenhouse Gas Reduction Strategy (formerly known as a Qualified
Climate Action Plan) described in the CEQA Guidelines is a recommended approach
for local governments to adopt to be consistent with AB 32 goals. If a project is
consistent with an adopted GHG Reduction Strategy, it can be presumed that the
project will not have significant GHG emission impacts. The Community Risk
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Reduction Plan (CRRPs) approach is recommended for communities with existing
sources of toxic air contaminants as a means to reduce TACs from existing sources,
protect new sensitive receptors when moving into areas with elevated levels of
TACs, and to use a comprehensive approach to addressing an existing cumulative
impact. CRRPs would be developed completely separate from a GHG Reduction
Strategy. If a project is consistent with an adopted CRRP, it can be presumed that
the project will not have significant risks and hazards impacts.
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Bay Area Air Quality Management District (BAAQMD)
939 Ellis Street
San Francisco, CA 94109

Dear Mr. Tholen:

The Santa Clara Valley Tratqspértation Authority (VTA) writes to comment on the Bay Area Air
Quality Management District’s effort in addressing thresholds of significance for greenhouse gas
(GHG) emissions occurring as part of the update to the State’s CEQA Guidelines. The VTA
respectfully submits these comments pursuant to the adoption of the CEQA Guidelines in June
2010.

o The thresholds haven’t adequately addressed the role of transportation. Transit has
always been effective in reducing emissions giving people the option of alternative
modes to driving, and will undoubtedly have an increasingly important role in helping to

meet greenhouse gas reduction targets. The VTA advocates increased transit service that 2010 ¥
would allow for reduced greenhouse gas emissions. In fact, the VTA is currently
developing BRT corridors in order to effectively move our customers without the need to
get in to their automobiles. There should be a credit for local agencies that are
implementing, or operating high frequency transit, and developing alternatives to
automobile transportation, which generates the most emissions. |
o CEQA thresholds also would make it difficult for developments to come into areas along|
major transit corridors, such as local cores, transit corridors and station areas. The
requirements as part of CEQA to conduct various studies to determine the emissions 2ol BN

levels of a project. With costs of development already very high, the requirement to do
more studies may further drive away development in areas where it is needed. It also
mentions the location of receptors of greenhouse gases. The thresholds mention that a
receplor location may be moved if it is within 1,000 feet of a freeway, highway, rail
corridor, or a major throughway within the location of a development.

e —=

The VTA has always believed in locating new development near transit cores and centers
with the implementation of its Community Design and Transportation (CDT) program. 210-H-3
The CDT program emphasizes the development of transit corridors that provide a diverse
mix of uses. SB 375 again places emphasis on providing opportunities wherever possible

3331 North First Street - San Jose, CA 95134-1927 - Administrotion 408.321.5555 « Customer Service 408.321.2300
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Page 2

in order to lessen the use of automobiles and trucks. The legislation allows for CEQA
exemptions for projects that do not increase emissions. By setting this threshold, it would
make it difficult for development to be located in these important cores and corridors.
The thresholds should accurately consider SB 375 legislation and should take into
account development projects and plans that encourage growth in major cores and
corridors.

The requirement of 10,000 metric tons of CO; as an acceptable level would be difficult

for all new development to adhere to. In order for this threshold to be met, an agency

must go through various studies and reports to determine the eligibility of a project or
project location based on the ability to reduce CO,. Some of these requirements ask for
detailed and very time consuming studies to make a determination on the threshold.

Cities and counties are alrcady struggling with budgets to complete basic projects. By
requesting more studies to be completed may be something that cities and counties are

unable to accomplish. The Air District should consider the ability of local agencies to
make determinations on a plan or project.

For plan level greenhouse gas thresholds, local agencies have already been developing
climate action plans that adhere to guidelines set in AB 32. These guidelines must reduce
greenhouse gas emissions to 1990 levels and must be reviewed by the Air District. For
plan level risk and hazard thresholds, it is requested that local agencies must also
consider Community Risk Reduction Plans (CRRP) to reduce particulate matter
concentrations down to an acceptable level. Are the climate action plans and CRRP’s the
same thing? They seem to request the same information and are both required. One plan

should consider all factors. —

We appreciale the opportunity to participate in this very important process. Please contact John
Sighamony of my staff at (408) 321-5767 if you have any questions.

Sincerely,
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Chris Augcnstc{n'
Deputy Director, Planning
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RESPONSE TO COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-4
Date: May 27, 2010
From: Amy S. Cohen, Director, Bay Area Environmental Health Collaborative

Response to Comments:

4-1

4-2

4-3

4-4

The District’s Board of Directors will consider on this option at the Board of Directors
meeting on June 2",

District staff has concluded that the CARE communities, while very useful for regional-
scale assessments of health risk and identifying general areas of concern, do not provide
enough detail for urban-scale planning and significance determinations for individual
projects. The CARE communities were determined based on modeling with a grid
resolution of one kilometer by one kilometer. Under the staff-recommended proposal,
significance under CEQA is determined by an assessment of local risks and hazards at a
scale commensurate with an individual project.

The District provides documentation supporting the use of a hazard index of 10 in the
Proposed Thresholds of Significance report posted to the District’s website on May 3",
2010 {available on-line at http://www.baagmd.gov/Divisions/Pianning-and-
Research/CEQA-GUIDELINES/Proposed-Guidelines.aspx).

The proposed CEQA guidelines for risks and hazards are formulated as a set of individual
and cumulative thresholds applied to both new sources and new receptors. To our
knowledge, the cumulative health risk significance thresholds and associated CEQA
guideline methodologies are unique and without precedent. Significance thresholds for
the risks associated with exposures to toxic compounds have traditionally been
established for the incremental increases of individual sources, projects, or facilities,
rather than cumulatively for all local emissions.

For new sources, the multi-source, cumulative threshold is designed to ensure that
individual small sources don’t cumulatively create a significant risk to receptors in the
area. It can be argued that the single-source, individual threshold does this already. But,
especially because many existing sources are not subject to a single-source threshold,
District staff contends that the single-source threshold is not sufficient. That is, in an
environment with many existing sources, even a small addition to the risk of a receptor
can become significant.

District staff is recommending that a multi-source threshold also apply to receptorsin
order to ensure that receptors are not moving into an area with many, collectively
significant, sources. The reasoning for this threshold for receptors is similar to that for
sources: to ensure that muitiple small sources to not create a cumulatively significant
impact.
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4-5

Recommending a cumulative threshold for a receptor that is higher that the
corresponding individual threshold does raise the question, “why should a receptor care if
there is one big source or multiple small sources?” The answer, at least in part, is that
different sources can emit different pollutants, cause harm to different organs, cause
different types health effects, and lead to different types of cancer. Thus, a single source
posing a cancer risk of 90 in a million could be different {medically speaking)} than multiple
sources that add to the same risk.

For cancer and non-cancer health risks, District staff has proposed that the cumulative
significance thresholds be set consistently at values that are higher than the historically-
used project-based significance thresholds. For cancer risk, a project that increases an
individual’s probability of contracting cancer by more than 10 in one million is significant,
and a cumulative cancer risk of more than 100 in one million is significant. For chronic
non-cancer risk, a project that increases an individual’s exposure by a hazard index of 1 is
significant, and a cumulative non-cancer risk of a hazard index of 10 is significant.

District staff does not believe that there is sufficient evidence to conclude that cumulative
non-cancer risks between a hazard index of 1 and 10 are significant. The hazard index
approach for estimating non-cancer health risks is based on a ratio of estimated exposure
levels to the Reference Exposure Level (REL). A REL is the concentration of a toxic
compound, at or below which no adverse non-cancer health effects are anticipated in the
general human population, including sensitive individuals. Chronic RELs include margins
of safety {uncertainty factors) that are typically factors of 100 or more. A chronic hazard
index between 1 and 10 begins to infringe on this margin of safety, but without clear
evidence of a significant cumuiative impact. That is why a hazard index of 1 is used as a
significance threshold for incremental, rather than cumulative, non-cancer heaith risks.

The document outlining the changes to the Draft CEQA Guidelines Report posted to the
District’s website on May 3", 2010 did summarize the change between December and
May in the non-cancer cumulative hazard index made in Chapter 5 “Local Community Risk
& Hazard Impacts.” District staff also provided the new threshold in a summary table to
the Board of Directors at the May 5" meeting.

In an effort to more fully engage residents from ail parts of the Bay Area, the Chair of the
Board of Directors has recommended that the meetings be periodically held at locations
other than the District main office. This Board meeting is scheduled to occur at the San
Jose City Hall at the regularly scheduled time of June 2" 2010 at 9:45 a.m.



Bay Area _ _ _ o _
%I_ll\:fgfér.l’lleilif_lll Environmental Justice Air Quality Coalition * Immigrant Power for
iR et s Cnvironmental Health and Justice » Bay Area Clean Air Task Force
* Contra Costa Asthma Coalition * Environmental Law and Justice

_:'-: ’ ; '.‘J.;‘.-‘-"
i?ii ' Clinic * Regional Asthma Management and Prevention Initiative

May 24, 2010

Dear Jack Broadbent:

I am writing on behalf of the Bay Area Environmental Health Collaborative to express our concern over the
recent revisions proposed for the District’s CEQA Guidelines. BAEHC is quite concerned about how the
District proposes to address potentially significant cumulative impacts in the proposed CEQA Guidelines.

First, the District withdrew its proposal to provide more stringent health protections for impacted CARE
communities. Only after public scrutiny and pressure did the District reintroduce “Board Option 1,” now called
the “Tiered Thresholds Option,” which would reduce the permissible cancer risk for new sources by half and
also lower allowable increases in PM s concentrations. In already overburdened areas, this proposal would be a
step in the right direction. BAEHC’s position is that no new pollution should be permitted in already
overburdened CARE communities with limited exceptions, and any additional health risk should be considered
“significant” under CEQA.

Then at last week’s CARE Task Force meeting, we learned that the District intends to weaken the proposed
“cumulative thresholds” of significance without sufficient justification or public review.

As you know, BAEHC believes the proposed cumulative criteria of 100-per-million for cancer risk is far too
high to be considered an “acceptable” level of additional risk, especially in overburdened CARE communities.

Now the District proposes to weaken the cumulative “hazard index” by a factor of ten, from 1.0 — the level at
which no adverse effects are anticipated to occur even for sensitive groups — to 10.0. This revision is
unacceptable on several counts.

First, there is no documentation or rationale supporting the District’s proposal. Second, to allow a hazard index
of up to 10.0 to be automatically considered “non-significant” defeats the intent of the hazard index
methodology, which is to ensure protection of sensitive individuals in the face of scientific uncertainty. A
hazard index of 1.0 or lower provides the public, including vulnerable segments of the population, with an
adequate margin of safety against risk of harm. While a hazard index of greater than 1.0 does not necessarily
mean that an exposure will actually produce an adverse health outcome , projects with elevated hazard indices
require careful analysis by a toxicologist or health risk expert to demonstrate evidence of safety. Third, the
purpose of CEQA is to subject projects with potentially significant impacts to further review. The District’s
proposal contravenes the very intent of CEQA.

The OEHHA RELSs (and their safety factors) were established through an official peer-reviewed process with
public input. By defining a hazard index of 10.0 as “non-significant” or “acceptable” without requiring further
analysis to determine safety, BAAQMD, in essence, circumvents this process and ignores OEHHAs expertise
and authority. This is true regardless of whether BAAQMD consulted with individual OEHHA staff on the
matter.

BAEHC c¢/o Environmental Law and Justice Clinic, Golden Gate University School of Law
536 Mission Street, San Francisco, California 94105-2968 = Tel. 415.442.6656 = Fax. 415.896.2450 * www.baehc.org
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Finally, the District staff proposal to weaken the cumulative hazard index significance level has not been
subject to public review or comment. The public document outlining the changes between December 2009 and
May 2010 fails to provide notice of the proposed revision. As a result, the Board cannot vote on this
proposed revision on June 2.

As you might imagine, BAEHC is extremely concerned about the proposed revision, which would provide an
ample margin of safety intended to protect the most sensitive individuals. We urge you to remove the revision
from the proposal that will go before the Board in June. Moreover, BAEHC is disappointed to learn that the
Board meeting and vote on the CEQA Guidelines has been moved to San Jose, which presents a barrier to many
Bay Area residents to attend and provide public testimony.

Thank you for your time and consideration.
Best regards,

Amy S. Cohen

CC:  BAAQMD Board of Directors

Lisa Harper, Clerk of the Boards, BAAQMD
Henry Hilken, BAAQMD

BAEHC c/o Environmental Law and Justice Clinic, Golden Gate University School of Law
536 Mission Street, San Francisco, California 94105-2968 - Tel. 415.442.6656 » Fax. 415.896.2450 » www.baehc.org
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RESPONSIEE TO COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-5
Date: May 27, 2010
From: David Schonbrunn, President, Transportation Solutions Defense and Education Fund

Response to Comments:

5-1

5-2

5-3

Comment noted.

District staff intends to recommend to the Board of Directors to approve the
thresholds as proposed and to not delay their implementation. The Board of
Directors can accept staff’s recommendation, reject staff's recommendation, or
direct staff to pursue other implementation options.

The proposed “no net increase” thresholds is for criteria pollutants, toxic air
contaminants and GHGs. 1t would be speculative at this point to adopt a thresholds
of significance based on yet to be defined regional GHG reduction targets currently
underdevelopment by the California Air Resources Board (ARB}. At this time no
draft regional targets have been identified by ARB for either the years 2020 or 2035.
Draft targets are not due until June 30, 2010 and final targets are not due until
September 30, 2010. The Air District has previously stated that the GHG thresholds
are considered “interim” and will be updated as SB387 and the AB32 Scoping Plan
are implemented.
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Transportation Solutions Defense and Education Fund
P.O. Box 151439 San Rafael, CA 94915 415-331-1982

“Solutions Is Our Middle Name”

May 27, 2010
By E-Mail

Jack Broadbent, APCO
BAAQMD

939 Ellis Street

San Francisco, CA 94109

Re: Proposed Adoption of CEQA Guidelines
Dear Jack:

We would like to offer three quick points in the run-up to adoption of the CEQA
Guidelines:

1. The Risks and Hazards section of the Guidelines is a tremendous step forward foril 200 5- |
the District. We applaud your leadership in moving the District to the multi-pollutant

approach and to the explicit consideration of health impacts in CEQA determinations._

2. That said, we are concerned how the District will respond to the recent hue and cry 0-57),
about the impact of these guidelines on development near freeways. In public meetings e
at MTC and the JPC, we heard critics express a willingness to ignore the evidence-
based protection of health in order to enable projects to proceed. We feel that delaying
implementation of the relevant Guidelines would be heading in the wrong direction. As
development applications are submitted, it would be far better to respond concurrently
with prioritized Community Risk Reduction planning and funding. Rather than dumbing
down a system that is primed to start recognizing health impacts, we urge the District to
be nimble, enabling economic activity to proceed while still protecting health.

—

3. Because motor vehicles are by far the biggest source of the Bay Area’s GHG ]

emissions, the biggest component of future GHG reductions will have to come from
Regional Transportation Plans. Given that SB 375 will require the RTP to demonstrate
accomplishment of the ARB-assigned Regional Emissions Reduction Target, it is
inexplicable why the District selected “no net increase in emissions” as the threshold of
significance for RTPs. That threshold is glaringly inconsistent with project-level
thresholds, which were calculated to assist in reaching AB 32 goals. We request you
justify on the record the reasons why staff recommends the proposed threshold rather
than the legally mandated target.

210-5-2
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Thank you for considering these comments.
Sincerely,
/s!/ DAVID SCHONBRUNN

David Schonbrunn,
President






RESPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-6
Date: May 28, 2010
From: Bay Area Council

Response to Comments:

6-1

6-2

Air District staff disagrees with the commenter’s assertion that the proposed CEQA
threshold would require a “full EIR for any housing development within 1000’ of a fixed
source,” of toxic air contaminants {TACs). District staff has evaluated a farge number of
case studies in infill areas that are within 1000’ of sources of TACs. These case studies
have demonstrated that by using the screening tools District staff has developed, many
planned and past development projects would not have significant impacts and would not
require a full EIR, as asserted by the Bay Area Council, Staff has also developed an
extensive set of technical support documents that will assist local staff in implementing
the Guidelines.

It is true that in the urban core of the Bay Area, as in any urban area, there are many
stationary sources of toxic air contaminants, as is shown in the map provided by the Bay
Area Council. However, the majority of these sources, when analyzed using the screening
tools, would not show a significant impact. The fact that circles drawn around existing
stationary sources can cover a large part of an urban surface is misleading. Many of these
sources would be below the thresholds and thus would not "require a full EIR".

Indeed, staff believes we are assisting cities and counties by providing certainty. By
providing scientifically based, technically sound thresholds, we will provide cities and
counties with a solid foundation on which to base conclusions regarding air quality and
greenhouse gas impacts in CEQA documents.

The District shares the Bay Area Council's support for smart growth and infill
development. Air District staff has met with Bay Area Council representatives to discuss
the CEQA Guidelines and would welcome the opportunity to continue 1o meet with the
Bay Area Council, as we have done with cities and counties and other stakeholders
throughout the Bay Area, to demonstrate the use of the new screening tools and show
how efficient development can successfully continue.
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Dear Urban Development Working Group member,

Iwant {o bring your attention to a very troubling
proposat up for 3 vote at the Bay Area Air Quality
Management District next Wednesday, June 20 9:45
am at San Jose City Hall.

In short BAAQMD is proposing to institute CEQA
guidelings for toxic air contaminants that would require
a fuil EIR for any housing development within 3000 fest
of a fixed source {diesel generator, dry cleaner efc) or a
mobile source, freeway, rail line, port, airport. (The
attached graphic only includes fixed source, not mobile
sources such as major roads, freeways, or rail lines)

When you start drawing the circles you soan realize that
they are taiking about every square inch of the urban
Bay Area. This would be a huge impediment to the type
of ransit oriented infill development that we all wani to
see. It would force all infill ang TOD projects that may
currently qualify for a CEQA mitigated negative
deciaration, into a full blown EIR and ail the subsequent
lawsuits.

We are trying o advise the BAAQMD Board
mtp:,’fwwv.f.baaqmd,govi‘l'he-Air~l§aEstrici{i_%o_ardlofv
Directors/Miembers.aspx just how bad the impact of this
witl be fo sustainable development and transit. Pleass
reach out to Board Members, particularly those you may
know, and expiain your concerns.

Emails should be addressed to Chair Wagenknect and
members of the board cfo the Clerk of the Board, Lisa
Harper at harper@ibasemd gov

Takking points courlesy of the California Building
Industry Association are linked below the attached
graphic courtesy of Holland & Knight.

Bay Area Air Quality Management District Board
Members

Chair - Supervisor Brad Wagenknecht, Napa
Vice Chair - Mayor Tom Bates, Berkeley
Secretary - Supervisor John Giota, Contra
Costa

Members

Supervisor Harold Brown Jr., Marin
Supervisor Chris Daly, San Francisco
Councitperson Susan Garner, Monte Sereno
Supervisor Carole Groom, San Mateo
Supervisor Scott Haggerty, Alameda
Supervisor Liz Kniss, Santa Clara

Mayor Jennifer Hosterman, Pleasanton
David Hudson, City of San Ramon

Ash Kaira, City of San Jose

Councilpersen Carol Klatt, City of Daly City
Supervisor Eric Mar, San Francisco
Supervisor Nate Miley, Alameda County
Mayor Gavin Newsom, San Francisco

For more information:

Councilmember Mark Ross, City of Martinez Falking Poins
Supervisor Jim Spering, Solano County

Mayor Pam Torliatl, Petaluma

Supervisor Gayle Uilkkema, Contra Costa

Supervisor Ken Yeager, Santa Clara

Supervisor Shirlee Zane, Sonoma County



Please altend the hearing if you can. Wednesday June
2™ 945 am San Jose City Hall

htipJ/fwvnwv sanjoseca govinewCityHall/getlingThere asp

Please share this with all and any interested parties and
contact me with any questicns.

Thanks,

Matt Regan

Vice President
Government Relations
Bay Area Councli

(415) 946-8710

{415) 268-0330 {celi}
veww. bayareacauncil.org

Shiloh Ballard

Housing & Community Development
Silicon Valley Leadership Group
408-501-7859

www.svlg.org

shallard@svig.org

6/1/2010



RESPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 06, 2010

Comment Letter #: 2010-7
Date: May 28, 2010
From: Tim Colen, Executive Director, San Francisco Housing Action Coalition

Response to Comments:

7-1 Refer to response to comments #6-1 and #6-2 in Comment Letter #2010-6.
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----- Original Message-----
From: tim colen [mailte:tim@sfhac.org]
Sent: Friday, May 28, 2010 4:45 PM
To: Lisa Harper :
Cc: Jack Broadbent; Jean Roggenkamp
Subject: OPPOSE CEQA Guidelines for Urban Infill

Dear Ms, Harper:

Would you be s0 kind as to forward this message to the Board of Directors for their June 2nd
meeting? | was not able to find a suitable email address for the entire Board.

Many thanks,

Tim Colen, Executive Director

San Francisco Housing Action Coalition

Hello:

The San Francisco Housing Action Coalition is a membership-based advocacy group that supports
smart growth, transit-oriented development and more solutions to housing affordability.

We are disappointed to learn that the BAAQMD might consider instituting CEQA guidelines that
would require full EIRs for high- density infill projects located within a cerfain distance of fixed or
mobile sources of air contaminants. Our understanding is that there is little of the urbanized parts of
the Bay Area that would not be subject to these new restrictions.

We strongly oppose measures that would increase impediments and uncertainty to high-density

urban infill projects. It is perverse to increase the level of environmental review for the type of
profects that bring housing and jobs closer together and reduce VMT. Adding increased uncertainty

and costs to these projects is a disincentive to build them.

We believe that concerns about urban resident's exposure to air-borne toxic substances is a
legitimate issue, but could be better addressed through changes to building codes.

We respectiully urge you to oppose policy changes that makes high- density urban infill more difficult.

Sincerely,

Tim Colen, Executive Director
San Francisco Housing Action Coalition
95 Brady Street

San Francisco, CA 94103
Office: 415-541-9001
Mobile: 415-601-1709
www.sfhac.org

The SFF Housing Action Coalition advocates for the creation of well- designed, well-located housing,
at ALL levels of affordability, to meet the needs of San Franciscans, present and future.







RESPONSE T0O COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-8
Date: May 28, 2010
From: Mike Moore, Chair, Bay Area Planning Directors’ Association (BAPDA}

Response to Comments:

8-1

8-2

8-3

8-4

8-5

District staff acknowledges the commenter’s appreciation and support for the District
hosting various meetings, workshops and trainings to provide a better understanding of
the methodologies and tools provided by the District to implement the proposed
thresholds of significance.

The District does not have the authority to create categorical or statutory exemptions
under CEQA. An exemption such as the commenter suggests would require a legislative
act. However, some projects may qualify for an infill exemption allowed by CEQA, and
other projects consistent with a Sustainable Communities Strategy (SCS} envisioned by
SB 375 may not be required to analyze greenhouse gas emissions from certain higher
density infill projects. The Air District’s proposed thresholds and Guidelines wilt not
affect these existing exemptions, and the Guidelines explicitly acknowledges these
exemptions.

The commenter suggests that an exemption could be based on approval of an adopted
General Plan, Specific Plan or other policy that specifically analyzes and identifies GHG
tradeoffs. This approach is allowed in CEQA and has been identified in the Guidelines as
an appropriate threshold by District staff. To implement this approach the plan or policy
would have to meet the six elements outlined in the state CEQA Guidelines and the
District’s proposed Guidelines update.

Staff has recommended that, if the Board adopts the proposed thresholds, they would
apply to projects for which the lead agency publishes a Notice of Preparation or begins
environmental analysis on or after the date of adoption.

Staff believes the proposed thresholds represent the appropriate level of significance
for the Bay Area. Delaying the adoption of the thresholds will only prolong unheaithy
exposures to hazardous emissions currently experienced by many Bay Area
communities and the reductions in greenhouse gas emissions needed to limit global
warming.

District staff understands the effects the economy has had on local planning agencies
and their ability to respond to any additional burden that may be caused by the
proposed thresholds. District staff has developed, and will maintain and update, an
extensive set of technical support documents that will assist local staff in implementing
the Guidelines and streamline air quality analyses. However, the District’s primary
responsibility is to protect the health of Bay Area citizens. In addition, CEQA explicitly
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does not consider work load issues as a legitimate reason not to meet CEQA obligations.
District staff intends to recommend to the Board of Directors to approve the thresholds
as proposed and to not delay their implementation. The Board of Directors can accept
staff’s recommendation, reject staff’'s recommendation, or direct staff to pursue other
implementation options.



A 05~ B

BAY AREA
e PLANNING
B s IRICTERS'
Yeodksd  NBSDCHATION

May 28, 2010

Supervisor Brad Wagenknecht, Chair
Board of Directors

Bay Area Air Quality Management District
039 Ellis Street

San Francisco, CA 94109

RE: Comments from the Bay Area Planning Directors Association on the Draft
BAAQMD CEQA Guidelines

Dear Chair Wagenknecht and Members of the Board:

The Bay Area Planning Directors Association (BAPDA) brings together the Planning and
Community Development Directors of the San Francisco Bay Area’s nine counties and
109 cities for education, professional development and to discuss critical issues facing
Jocal government planning. In March of this year, our general membership meeting was
solely dedicated to the draft CEQA guidelines including proposed thresholds for toxic air
contaminants, and for greenhouse gas emissions to respond to AB 32. Henry Hilken and
David Vinize from your staff provided an overview of the draft revised guidelines and
then participated in a very productive and interactive discussion with directors and
environmental professionals from around the region.

In response to the concems that were raised at that meeting, Henry and David have
continued to meet with BAPDA representatives in order to fry and address parficular
concerns about the revised guidelines and, more importantly, the potential consequences
on local government development review procedures and projects. We also want to
acknowledge and thank District staff for hosting workshops throughout the Bay Area to
explain the new guidelines and proposed thresholds, explain methods of compliance, and
identify available software for modeling GHG sources and risks. Your staff also hosted
two very informative and helpful training sessions on the two recommended software
programs for assessing GHG emissions and risks.

=)
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While we certainly appreciate and support the District’s intentions to comply with AB 32
to address greenhouse gas reduction in the region, and toxic air contaminants, we believe
that adoption of the proposed thresholds in their present form could actually inhibit the
development of projects that are intended to reduce greenhouse gases. Specifically, we
believe the guidelines should provide additional clarity and flexibility so that they do not
excessively delay, increase the processing time and cost and become a disincentive to the
production of high-density, mixed use, infill and transit-oriented developments around



the region. To accomplish this, we would recommend that the guidelines clearly reflect
and support the following points:

*  Any housing or jobs project that is in a designated Priority Development Area or
meets a minimum density standard and is located in an area that provides regular,
frequent transit opportunities should be deemed to not have a significant
cumulative contribution to GHG and be exempt from meeting any additional
thresholds, other than the individual project related impacts that are now currently
evaluated. The basis for the exemption can be provided through the guidelines or
can be based on the approval of an adopted General Plan, Specific Plan or other
policy that specifically analyzes and identifies the GHG tradeoffs assoctated with
intensive infill or transit-ortented development.

* Tt is our understanding that the technical baseline for developing the guidelines
and thresholds considered local agency projects that were in-process or in the
pipeline. We would request a clarification on what was incorporated in the
“baseline” for establishing the guidelines and developing the thresholds as it
relates to “pipeline” projects. In particular, we would like to know the date and
the pipeline project assumptions that were considered and incorporated into the
baseline. We encourage you to consider establishing an exemption for pipeline
projects based on a local agency determination that a project was either “deemed
complete” when the baseline was established, or was not approved, but the
supporting environmental document had been certified or adopted.

*  We recommend that the thresholds not be adopted until the additional tools and
guidance for developing Greenhouse Gas Reduction Strategies and Community
Risk Reduction Plans currently under development, including the “CAPCOA
GHG Mitigation Study Report,” are completed and reviewed. The CAPCOA
report is intended to provide GHG reduction estimates for wide range of
mitigation strategies, but is not scheduled for release until June 2010. Should the
Board to decide to adopt the new thresholds now, we would request that the
Board postpone actual implementation for at least six months in order to ensure
that any related guidance from the District and CAPCOA is available prior to the
effective date.

Without this additional guidance, and greater flexibility, we are very concerned that the
proposed thresholds will unintentionally delay, add substantial cost or even prevent new
development projects in our respective cominunities.

More significantly, nearly every local agency in the region is struggling with the 1impacts
of reduced revenue and budget cuts and the resulting staff layoffs and service reductions.
These have hit Planning and Community Development Departments particularly hard.
Even if the Board intends to approve the new guidelines in June, postponing the effective
date will allow local agencies the time to adjust and coordinate staffing, training and local
implementation procedures to meet these and other pending GHG reduction initiatives
coming from the state and the region.
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Finally, and most importantly, we want to gratefully acknowledge and thank your staff
for their patience, support and assistance in working with BAPDA, as well as individual
local planning staffs, to discuss and find creative solutions to resolve these issues and
accomplish the GHG reduction goals for the region. Their understanding of our concerns
and willingness to find reasonable solutions represent the best qualities of inter-agency
cooperation. We look forward to continuing that working relationship in the coming
months as we pursue the effective implementation of the new guidelines.

Thank you for your consideration.

Sincerely,

Dhich B Do

Mike Moore
Chair
Bay Area Planning Directors Association

c: BAPDA Steering Committee
Henry Hilken, BAAQMD
David Vintze, BAAQMD






RESPONSE TO COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-9
Date: June 1, 2010
From: Robert Brown, Community Development Director, City of San Rafael

Response to Comments:

9-1

9-2

9-3

District staff has evaluated a large number of case studies in infill areas throughout the
Bay Area. These case studies have demonstrated that by using the screening

tools District staff has developed, many planned and past development projects would
not have significant impacts and would not require a full EIR. The Air District’s proposed
thresholds and Guidelines will not affect existing CEQA exemptions for infill projects,
and the Guidelines explicitly acknowledges these exemptions.

District staff understands the effects the economy has had on local planning agencies
and their ability to respond o any additional burden that may be caused by the
proposed threshoids. District staff has developed, and will maintain and update, an
extensive set of technical support documents that will assist local staff in implementing
the Guidelines and streamline air quality analyses. However, the District’s primary
responsibility is to protect the health of Bay Area citizens. In addition, CEQA explicitly
does not consider work load issues as a legitimate reason not to meet CEQA obligations.
District staff intends to recommend to the Board of Directors to approve the thresholds -
as proposed and to not delay their implementation. The Board of Directors can accept
staff’'s recommendation, reject staff’s recommendation, or direct staff to pursue other
implementation options.

Staff has recommended that, if the Board adopts the proposed thresholds, they would
apply to projects for which the lead agency publishes a Notice of Preparation or begins
environmental analysis on or after the date of adoption.






CITY OF
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Council Members
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June 1, 2010

Supervisor Brad Wagenknecht, Chair
Beard of Directors

Bay Area Air Quality Management District
939 Ellis Strect

San Francisco, CA 94109

Subject: Comiments on Drafl BAAQMD CEQA Guidelines and Proposed Thresholds
Chair Wagenknecht and Board Members;

The City of San Rafael has been closely tracking the latest revisions 1o the CEQA Guidelines, with
primary concern focused on new mandates regarding the assessment of greenhouse gas (GHG) emissions.
Being a Bay Area city, we have placed much faith and reliance on the Bay Area Air Quality Management
District (BAAQMD) to: a) guide us through this very technical change in CEQA; and b) set the standards
and thresholds for use in the district. The BAAQMEY staff has been proactive in providing formidable
workshops on proposed standards and thresholds, as well as hosting training sessions on the use of
technical software.

As a member of the Bay Arca Planning Direclors Association (BAPDA), my stall (Paul Jensen, Planning
Managery and | have participated in a number of meetings and work sessions with fellow planning
professionals in working through the district CEQA standards and thresholds proposed by the BAAQMD
staff.  In response, a letter was submitted o you by BAPDA (May 28, 2010), which outiines serious
concerns regarding the current draft guidelines and thresholds. [ wholeheartedly support the comment
letter from BAPDA, specificaily the following points:

I Revise the proposed thresholds. The proposed thresholds would inhibit in-fill development
that would be typically supported by a categorical exemption under CEQA Guaidelines
Section 15332, In-fill development located close fto employment, services and transit is
appropriate and logical in reducing GHG emissions.  However, the thresholds have been
tested on in-fili development projects that provide all of the right clements of design and
location with conclusions showing potentially significant impacts.

(o]

Postpone implementation, Shoukd the draft guidehnes and thresholds be adopted and go into
effect immediately, it would provide Htle time for the local, Bay Area agencies to implement
the necessary measures 1o comply. With the condition of the curgent economy, most of the
local municipalities have experienced reduced budgets and have limited staff resources 1o
immediately address this mandate.  Further, as stated in the BAPDA letter, it would be
prudent to postpone requived implementation until additional tools have been completed and
made available 1o provide gurdance in developing Greenhouse Gas Reduction Strategies and

Community Development Department
1400 Fifih Avenue, P.Q. Box 151560, San Rafael, CA 94915-1560
Phone: (415) 485-3085 « Facsimile:(415) 485-3184




BAAQMD Chair Brad Wagenknecht and Board Members
June I, 2010

Page 2

e

Community Risk Reduction Plans. Like many Bay Arca municipalitics, the City of San
Rafacl has prepared and adopted a Climate Change Action Plan (CCAP), which provides
clear and concise implementation programs and measures to addressing GHG emissions.
Our CCAP would benefit from the additional tools and guidance that are in-the-works
(including the CAPCOA GHG Mitigatien Study Report), ultimately providing a qualificd
plan for citywide use and CEQA clearance for individual development projects.

Provide an_excmption for ‘pipeling’ projects. As stated in the BAPDA letter to you (May
28), it is understood that the technical baseline that was used in developing the guidelines
and thresholds considered {and incorporated) local agency projects that were in-process or
in-the-pipeline at the time the bascline was developed. A clarification and/or explanation on
how the baseline was developed, and what was assumed in this bascline is critical. Like
many local municipalities, the City ot San Rafael is processing a number of development
projects that are in various forms of completeness or stages of eavironmental review.
Clarification on this matter will assist in determining which of our local projects will require
assessment under the new guidelines and thresholds.

Thank you for the opportunity to comment on the proposed guidelines and thresholds. Should your staff
need to contact the City of San Rafael to obtain clarity on the above issues, please do not hesitate to
contact Paul Jensen, Planning Manager at (415) 485-5064 or paul jensen@citvofsanrafael.org.

Sincerely,

Robert Srown
Community Development Director

Community Development Department
1400 Fifth Avenue, P.O. Box 151560, San Rafael, CA 94915-1560
Phone: (415} 485-3085 « Facsimile.{(415) 485-3184

k. =

-

? 9\



RESPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-10
Date: May 28, 2010
From: Kevin L. Riley, AICP, Director of Planning and Inspection

Response to Comments:

10-1 Please see responses to comment letter 2010-08.
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May 28, 2010

Mr. Henry Hilken

Director of Planning, Rules & Research
Office of Planning and Research

Bay Area Air Quality Management District
939 Ellis St. San Francisco, CA 94109

Re: BAAQMD CEQA Guidelines Adoption — June 2, 2010 Board meeting

Dear Mr. Hilken,

This letter has been prepared in support of the correspondence provided to you by
Michael Moore, dated May 28, 2010, representing the Steering Committee of the Bay
Area Planning Directors Association (BAPDA). Please let the Board know at its hearing
on June 2, 2010 that the City of Santa Clara supports the position presented by BAPDA.

On behalf of the City of Santa Clara I want to thank the Board and staff for providing the
additional time and the effort in responding to our concerns. I especially want to thank
you and David Vintze for working so closely with us. We appreciate the very important
role the District plays in ensuring the success of the goals and objectives of AB32.

Mr. Moore noted the concern regarding how we are to address development under these
Guidelines, and I’d like to take the opportunity to emphasize that a significant element of
our work on reaching our clean air goals will rely upon our success with land use [0 -~ |
planning measures we employ under our Sustainable Communities Strategies (SCS) in
accordance with SB375. Communities like Santa Clara that are suburban in their present
form recognize the need for well planned infill that makes transit use easy and practical
for new residents. Qur concern as we move forward in responding to inevitable growth
in the Bay Axea is that the Guidelines should provide a means to encourage and facilitate
the wise placement of residential densities, support that may not currently be embodied
in patticular in Sections 5.2.5 and 5.5 that speak to siting of receptor projects,

We encourage the Board and the staff to {ind ways to limit the burden of time and cost
related to extensive studies or hurdies for infill and transit oriented projects that are a
part of the solution. It is our hope that the adoption of thresholds will recognize and
reward the value of smart density and its amenities in already urbanized areas.

1500 Warburton Avenue
Santa Clara, CA 95050
(408) B15-2450

FAX (408} 247-9857
www.santaciaraca.gov




Henry Hilken, BAAQMD
June 1, 2010
Page 2

Thank you again for your commitment, energy and understanding in working with those
of us charged with responsibly guiding the growth of our local communities within the
greater Bay Area to the benefit of ail.

Sipcerely,

|

Kévin L. Riley, AIC
Director of Planning and Inspection

cc:  City Manager
City Plamner
Michael Moore

HADm P & DNBAPDADr Itr to BAAQMD re CEQA Gdlas June 2010.doc



RESPONSE TO COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-11
Date: June 1, 2010
From: Nick Cammarota, General Counsel, California Building Industry Association

Response to Comments:

111

Staff disagrees that CEQA review and/or compliance with the procedures required for
adoption of rules and regulations under Health and Safety Code sections 40725-40731 is
required for the District’s adoption of CEQA thresholds of significance. The adoption of
thresholds of significance does not constitute the “approval” of a “project” subject to
CEQA review because the thresholds do not commit the Air District or any other agency
to any definite course of action which may have an impact on the environment. See,
e.g., Muzzy Ranch Co. v. Solano County Airport Land Use Comm. (2007) 41 Cal. 4th 372;
Stand Tall on Principles v. Shasta Union High Sch. Dist. (1991) 235 Cal. App. 3d 772.
Similarly, because the thresholds are not mandatory regulations, compliance with
Health and Safety Code sections 40725-40731 is not required. Rather, the thresholds
are the District’s recommendations of what constitutes a significant air quality impact,
based on substantial evidence developed with the District’s subject matter expertise,
that lead agencies may choose to follow when considering air quality impacts of projects
under their consideration. Furthermore, when the thresholds of significance are applied
to individual projects in the future, they only afford a presumption of insignificance. See
CEQA Guidelines §15064.7. For any project under consideration, should the lead agency
have a fair argument based on substantial evidence before it that the project may have
a significant effect on the environment even though it complies with a threshoeld of
significance, the lead agency must prepare an EIR. See Meija v. City of Los Angeles (2005)
130 Cal. App. 4th 322, 332.

Staff does note that CEQA Guidelines section 15064.7 requires thresholds of significance
to be adopted by ordinance, resolution, rule, or regulation, and to be developed ‘
through a public review process and be supported by substantial evidence. Staffis
recommending that the Air District’s Board of Director’s approve the thresholds by
resolution, fully in compliance with section15064.7. Moreover, Section 15064.7 does
not require the public review process to include a full formal CEQA environmental
review or a public notice and comment period of any prescribed length. The robust and
comprehensive public review process the District has provided here went above and
beyond the minimum requirements of Section 15064.7 and all other applicable
requirements. The Air District has gone through an extensive public review process for
the proposed thresholds here, and has published the substantial evidence upon which
the recommended thresholds were developed for review and comment by the public.
Air District staff conducted numerous public workshops, published several early draft
thresholds and guidelines proposals, accepted and considered comments on those
proposals and responded to written comments in writing. The Air District published its
final proposed thresholds and guidelines, which are based on further staff review and



RESPONSE TO COMMENTS RECEIVED ON THEE CEQA GUIDELINES UPDATE AND REVISED THRESHOLDS

consideration of public comments on the earlier proposals, 30 days prior to
consideration for adoption by the Air District’s Board of Directors, in conformance with
the Air District’s normal practice for public notice prior to the Board’s consideration of
adoption of air quality plans and regulations.
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From: Nick Cammarota [maiite:ncammarota@cbia.org]

Sent: Tuesday, June 01, 2010 11:14 AM

To: Gregory Tholen

Cc: Richard Lyon; Henry Hilken

Subject: Agenda Item #9 - Proposed Thresholds of Significance for Greenhouse Gas Emissions
Importance: High

VIA E-MAIL: gtholen@baaqmd.gov;
Cc: hhilken@baagmd.gov

Greg Tholen

Principal Environmental Planner, Planming and Research
Bay Area Air Quality Management District

939 Ellis Street

San Francisco, CA 94109

Re:  Agenda Item #9 - Proposed Thresholds of Significance for Greenhouse Gas
Emissions

Dear Mr. Tholen:

On behalf of the Califorma Building Industry Association (“CBIA™) and
following up on our prior corresponderce to the District regarding the proposed CEQA
guidelines and thresholds of significance on the BAAQMD Board agenda for June 2, this letter
and accompanying documents are submitted for the record. We call to your attention two
objections we have to the proposed CEQA guidelines and thresholds of significance for
greenthouse gas emissions (the “Proposed Regulations™).

First, we believe that the Proposed Regulations will have a significant adverse
effect on the physical environment and therefore constitute a “project”. Public Resources Code
section 21065 and CEQA Guidelines section 15378, Population 1s expected to grow to
9,073,700 within the BAAQMD area by 2035 based upon the Projections 2009 forecast. (See,
RAWG Packet, attached). Those new residents can only be accommodated with an increased
reliance on infill and high density projects. The Proposed Regulations will make those projects
exponentially more difficult - and in many cases impossible — to achieve. For example, the toxic
air contaminants (TAC) provisions in the Proposed Regulations will make most of the City of
Oakland off-limits to development. (See, BAAQMD Screening Tool and Case Study Lafayette
BART, attached). As a result, population growth will be accommodated in areas more renote
from job centers. (The commute shed for the Bay Area extends eastward into the central valley
and north to the Sacramento metropolitan area.) This residential displacement will increase
vehicle miles traveled thereby increasing greenhouse gas emissions and exacerbating the TAC
problems the Proposed Regulations are designed to alleviate. Additionally, those displaced
residences will result in the possible loss of farmland. Therefore, we join in the Building
Industry Association of the Bay Arca (“BIABA”™), previously known as the Home Builders
Association of Northern California (“HBANC”), comments calling for your recognition of the
Proposed Regulations as a project subject to CEQA and urge you to embark on an initial study.




Second, we reiterate our objection to the Bay Area District acting on this matter
on June 2 on the basis that the District has not yet complied with the required procedures for
adopting or amending rules or regulations set forth in Health and Safety Code Sections 40725-
40731, including but not limited to, the requirements to (1) reframn from taking action following a
substanital text change as described in Section 40726; (2) make findings of necessity, authority,
clarity, consistency, and reference as described in Section 40725; and (3) perform a
socioeconomic impact assessment pursuant to Section 40728.5.

Thank you for considering our comments.

Nick Cammarota

General Counsel

(916} 443-7933 x 304

1215 K Street / Suite 1200 / Sacramento CA 95814

The Voice of Housing in California
WW! REIRY

California Building Industry Association
California Homebuilding Foundation
PCBC Advancing The Art + Science of Community Building




RESPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 0, 2010

Comment Letter #: 2010-12

Date: June 1, 2010

From: Matt Vespa, Center for Biological Diversity; Andy Katz, Breathe California; Jenny Bard,
American Lung Association in California; Tina Andolina, Planning and Conservation League

Response 1o Comments:

12-1

12-2

12-3

12-4

Staff appreciates the stated support. Staff intends to reevaluate any adopted GHG
thresholids periodically to ensure that the thresholds continue to be consistent with
AB32 goals and to integrate future progress in implementing SB375.

Staff intends to track the effectiveness of the GHG thresholds and the underlying
methodology for developing the thresholds. When changes to the methodologies
warrant a revision to the threshold staff will pursue threshold revisions.

Although staff removed guidance that cautioned against using the efficiency threshold
of 4.6 metric tons per service population for very large projects, it is staff’s intent to
consider revisiting renewing this caution during monitoring of the effectiveness of the
threshold.

As we move closer to 2020, the benchmark year of AB 32, staff recognizes the need to
revisit the GHG thresholds with due consideration of reaching climate stabilization
identified in current climate change science.
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via electronic mail
June 1, 2010

Board of Directors

Bay Area Air Quality Management District
939 L:1lis Street

San Francisco, CA 94109

Re:  Support for Board Adoption of Proposed Greenhouse Gas Thresholds
of Significance under the California Environmental Quality Act

Dear Board Members:

The American Lung Association, Breathe California, Center for Biological
Diversity, Natural Resources Defense Council, Physicians for Social Responsibility,
Planning and Conservation League and Sierra Club California write to support the
proposed Air Quality Guidelines and Thresholds of Significance for greenhouse gas
emissions under the California Environmental Quality Act (CEQA). Since the Board
directed District Staff to provide additional guidance on threshold implementation, Staff
have engaged in significant outreach and developed useful resources that will assist in the
analysis and mitigation of greenhouse gas impacts both in the Bay Area and throughout
the State. While the scientific evidence on the severity of the ¢limate crisis can support




thresholds more stringent than that proposed by District Staff, the proposed 1,100 metric
ton (MT) or alternative 4.6 MT per capita project-level threshold is nonetheless a
thoughtful approach to the difficult question of determining the significance of
greenhouse gas impacts under CEQA. The thresholds will reduce litigation risk for local
governments, encourage well-designed infill projects, which will provide important
public health co-benefits from healthy transportation and smart growth development, and
help achieve critically needed reductions in greenhouse gas pollution. We therefore urge
the Board to approve the Air Quality Guidelines and Thresholds of Significance for
greenhouse gases at the June 2nd Board meeting. We also ask the Board to direct Staff to
report on threshold implementation within one year and every year thereafter to ensure
the thresholds function as intended and are consistent with the best available science.

The Proposed Thresholds Will Reduce Litigation Risk for Local Governments

The requirement that the impacts of a project’s greenhouse gas emissions be
analyzed under CEQA was first recognized by the State with the passage of SB 97 in
August 2007. Pursuant to SB 97, the California Natural Resources Agency adopted
CEQA Guidelines to assist in the analysis of greenhouse gas impacts. However, the
Guidelines do not address the fevel at which greenhouse gas emissions should be
considered significant. Due to this gap in state guidance, local governments have
struggled to develop a legally defensible approach to analyzing greenhouse gas impacts.
The District’s Air Quality Guidelines fill this existing gap in greenhouse gas guidance
and will help ensure that greenhouse gas impacts are analyzed in a consistent and
defensible manner. 1f the Board fails 1o approve the proposed thresholds, local
governments will face continued litigation risk over the adequacy of their analysis of a
project’s greenhouse gas impacts under CEQA.

The Proposed Thresholds Encourage Infill Development and Promote Healthier
Communities

Reductions in vehicle trips and vehicle miles travelled are critical to achieving a
low carbon future. The alternative per capita approach to determining significance helps
reach this objective by incentivizing larger well-designed and well-sitvated infill
development. | Under the examples analyzed by District Staff, projects that are
proximate to meaningful transit are able to meet the per capita threshold. By rewarding
smart growth, the threshold helps level the playing field for infill development.
Additionally, sustainable, mixed use communities designed around mass transit, walking
and cycling have been shown to reduce air pollution and a range of adverse health
outcomes. More specifically, transit and pedestrian oriented communities promote a
variety of important benefits such as more active communities to reduce obesity and

' Since the last iteration of the thresholds, Staff removed important guidance that the insignificance
presumption afforded to a project that meets an efficiency-based threshold may not apply to very large
projects. Absent a programmatic analysis through a climate action ptan or similar document, the notion
that any quantity of emissions from a project is less than significant provided the project meets certain

performance criteria is not supportable. We strongly urge the District to restate this principle in subsequent

guidance.

(2
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chronic disease, improved public safety and reduced injuries and deaths among
pedestrians and bicyclists, and improved access to nutritious foods, jobs, and health care
services,

The Proposed Thresholds Are an Important Step in Achieving the Greenhouse Gas
Emission Reductions Needed to Avoid the Worst EImpacts of Climate Change

The deep reductions in greenhouse gas emissions needed to avoid the worst
impacts of climate change require action on numerous regulatory fronts. CEQA assists in
achieving needed reductions by ensuring that new development minimizes its
contribution of greenhouse gas pollution to an already oversaturated atmosphere. While
the scientific evidence on the severity of the climate crisis support thresholds more
stringent than that proposed by District Staff,” the proposed thresholds still provide
substantial opportunities for greenhouse gas reductions.

In Approving the Thresholds, Require Continued Monitoring And Adjustment of
Thresholds If Appropriate

In approving the greenhouse gas thresholds, we ask that the Board direct Staff to
monitor their application and report back to the Board within one year and every year
thereafter to ensure the thresholds function as intended and are consistent with the best
available science on the emission reductions needed to minimize the risk of dangerous
climate change. For example, because the 4.6 per capita metric is only intended to
incentive well-designed infill projects, if, in practice, projects that do not have these
attributes are able to meet this threshold without turning to off-site mitigation, then the
4.6 metric should be lowered. Similarly, because the thresholds are based on 2020
emission reduction goals and emissions need to be further reduced beyond 2020 to avoid
the worst 1mpacts of climate change, the thresholds should be revisited over time to
become increasingly stringent.

Thank you for your consideration.

Sincerely,

Matt Vespa Andy Katz

Senior Attorney Director of Air Quality and

Center for Biological Diversity Government Relations
Breathe California

Jenny Bard Tina Andolina

Regional Air Quality Director Legislative Director

American Lung Association in California Planning and Conservation League

) . . . . . . . .
* Given the deep greenhouse gas reductions necessary 1o minimize the risk of catastrophic climate impacts,
any net increase in greenhouse gas emissions can iegitimately be viewed as cumulatively considerable
under CEOQA.




Kristin Eberhard Bill Magavern

Legal Director Director

Western Energy and Climate Projects Sierra Club California
Natural Resources Defense Council

Robert M. Gould, MD

President

SF-Bay Area Chapter

Physicians for Social Responsibility

Ce:

Board of Directors, BAAOMD
Supervisor Brad Wagenknecht, Napa County
Mayor Tom Bates, City of Berkeley
Supervisor John Gioia, Contra Costa County
Supervisor Harold Brown Jr., Marin County
Supervisor Chris Daly, San Francisco County
Councilperson Susan Garner, City of Monte Sereno
Supervisor Carole Groom. San Mateo County
Supervisor Scott Haggerty, Alameda County
Mayor Jennifer Hosterman, City of Pleasanton
Councilmember David Hudson, City of San Ramon
Councilmember Ash Kalra, City of San Jose
Councilperson Carol Klatt, City of Daly City
Supervisor Liz Kniss, County of Santa Clara
Supervisor Eric Mar, City and County of San
Francisco
Supervisor Nate Miley, Alameda County
Mayor Gavin Newsom, City of San Francisco
Councilmember Mark Ross, City of Martinez
Supervisor Jim Spering, Solano County
Mayor Pamela Torliatt, City of Petaluma
Supervisor Gayle B. Uilkema, Contra Costa County
Supervisor Ken Yeager, Santa Clara County
Supervisor Shirlee Zane, Sonoma County

Henry Hilken, Director of Planning and Research,
BAAQMD

Greg Tholen, Principal Environmental Planner,
BAAQMD



RESPONSE TO COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-13
Date: June 1, 2010
From: Amy S. Cohen, Director, Bay Area Environmental Health Collaborative

Response to Comments:

13-1 Refer to Responses for Comment Letter #2010-4.
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Bay Areca

SpemiEgiell Environmental Justice Air Quality Coalition = Immigrant Power for
&III?B%%&% Environmental Health and Justice = Bay Area Clean Air Task Force
Wl Contra Costa Asthma Coalition * Environmental Law and Justice
" ‘ Clinic * Regional Asthma Management and Prevention Initiative

June 1, 2010

Dear BAAQMD Board of Directors:

We, the undersigned organizations and agencies, urge the Bay Arca Air Quality Management District to adopt
revisions to the District’s CEQA Guidelines that can effectively address the cumulative and disproportionate
impacts of toxic air pollution on low-income communities and communitics of color.

While the proposed CEQA Guidelines may represent an improvement over the current guidelines, we are
disappointed that the District withdrew its support for more stringent health protections for impacted CARE
communities under the CEQA Guidelines and recently revised New Source Review rules. The “Tiered
Thresholds Option” presented for the Board’s consideration — which would cut the permissible cancer risk for
siting new sources in half and reduce the level of allowable particulates — would be a step in the right direction.
We believe that no new pollution should be permitted in already overburdened Bay Area communities with
limited exceptions, however. Any additional health risk in these highly impacted areas should be considered
“significant” under CEQA.

In addition, we urge the Air District to strengthen the proposed “cumulative” threshold criteria to provide more

2
)

stringent health protections for the most overburdened communities. The proposed 100-per-million cancer risk

standard for cumulative exposures is far too high to be considered an “acceptable” level of additional health
risk, especially in communities already expertencing adverse health impacts. The cumulative “hazard index”
should not rise above 1.0 to ensure health protection for the most sensitive populations, as the hazard index is
intended to protect health in the face of scientific uncertainty. The District’s proposal to weaken that standard
by a factor of ten is unacceptable and has not been subject to public review. For this reason, we urge the

District to strike this revision from the proposed guidelines, as the Board should not vote on a proposal that has :

not been subject to proper public notice and comment procedures.

The very intent of CEQA is to subject projects with potentially significant impacts to further analysis. The

District’s proposal to exempt projects that could result in adverse impacts contravenes the very intent of CEQA.

We urge the Board to insist that District staff take real action to address disproportionate cumulative impacts in

overburdened Bay Area communities, by ensuring that the CEQA Guidelines provide greater health protections |

for residents in impacted CARE communitics. Thank you for your time and consideration.
Sincerely,

Bay Area Environmental Health Collaborative
Bay Arca Clean Air Task Force
Bayview Hunter’s Point Environmental Health and Environmental Assessment Task Force
Chinese Progressive Association
Environmental Law and Justice Clinic, Golden Gate University School of Law
Communities for a Better Environment

BAEHC c/o Environmental Law and Justice Clinic, Golden Gate University School of Law
536 Mission Street, 8an Francisco, California 94105-2968 » Tel. 415.442.6656 = Fax. 415.8986.2450 » www.bachc.org



Greenaction for Health and Environmental Justice

Healthy San Leandro Collaborative

Hunters View Mothers Committee

People Organizing to Demand Environmental and Economic Rights
Regional Asthma Management and Prevention Initiative

West County Toxics Coalition

Asian Pacific Environmental Network
Bayview Hunter’s Point Community Advocates
Breast Cancer Action

California Newsreel

California Pan-Ethnic Health Network

Center for Environmental Health

Ditching Dirty Diesel Collaborative

East Palo Alto Asthma Task Force

Global Community Monitor

Greenlining Institute

Harvey Milk LGBT Democratic Club

Our City

Science and Environmental Health Network
San Francisco Asthma Task Force

San Francisco Green Party

West Berkeley Alliance for Clean Air and Safe Jobs

BAEHC c/o Environmental Law and Justice Clinic, Golden Gate University School of Law
536 Mission Street, San Francisco, California 94105-2568 - Tel. 415.442.6656 » Fax. 415.896.24580 « www.haehe.org



RESPONSE TO COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #; 2010-14
Date: June 1, 2010
From: Patrick O'Keeffe, City Manager, City of Emeryville

Response to Comments:

14-1

14-2

The Air District supports infill and transit oriented residential development, such asin
the Priority Development Areas mentioned. The proposed CEQA thresholds accomplish
this. District staff has evaluated a large number of case studies in infill areas throughout
the Bay Area. These case studies have demonstrated that by using the screening

tools District staff has developed, many planned and past development projects would
not have significant impacts and would not require a full EIR. Staff has also developed an
extensive set of technical support documents that will assist tocal staff in implementing
the Guidelines.

However, cities and counties must also recognize the health impacts of siting residents
immediately adjacent to freeways and busy roadways. There exists a real tension
between the emission reductions gained through infill—greenhouse gas, toxic, and
criteria pollutant reductions—and the potential for putting residents at risk. The
proposed CEQA thresholds recognize the potential for significant impacts adjacent to
existing sources of pollution and the need for careful planning.

A Lead Agency can address a preexisting environmental condition - such as existing
sources of toxics —under CEQA if there is a nexus between the preexisting condition and
some physical change arising from the project. For example, the mere existence of
preexisting groundwater contamination underneath a property does not constitute a
significant environmental impact from a project on the property that would not affect
the contamination in any way, as the California Court of Appeal held in the case of Baird
v. County of Contra Costa (1995) 32 Cal.App.4™ 1464, 1468. But where a change caused
by the project will implicate the preexisting contamination in some way, such as
introducing people to an area with a preexisting hazard, the contamination does
warrant consideration under CEQA. Thus, where a developer seeks to acquire
contaminated property and the acquisition will require it to manage the contaminated
soil, the preexisting contamination is subject to CEQA analysis, as the Court of Appeal
held in McQueen v. Mid-Peninsula Regional Open Space District (1988) 202 Cal.App.3d
1136, 1147, 249 Cal.Rptr. 439. In that case the project did entail a change implicating
the preexisting contamination, which is the key distinction the court pointed to in Baird.
(See also City of Santa Monica v. City of Los Angeles, 2007 Cal. App. Unpub. LEXIS 7409,
*87-*89 n.22 (distinguishing Baird in noting that constructing buildings above
subterranean methane contamination could concentrate the methane and constitute a
physical change triggering CEQA analysis of the methane impacts).) This approach to
evaluating risks to new occupants of a project from existing sources of risk has been
endorsed by the Resources Agency in Section 15126.2{a) of the State CEQA Guidelines.
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14-3 A qualified Risk Reduction Plan provides one option for achieving the proposed
thresholds for local risk and hazards. If a City has not yet produced or does not wish to
produce such a Plan, the other option is to achieve the numeric thresholds specified.

The sources of the risks can vary; but zoning and planning play an important role that
needs to be recognized to appropriately separate freeways and industrial sources from
residential development.

New State regulations have already reduced some sources of diesel emissions. Other
regulations, such as those for construction equipment and on-road trucks, have been
delayed. In preparing risk screening tables for on-road mobile sources of pollution, we
have accounted for reductions that will occur with a high degree of certainty and that
are included in the State’s model for emissions from on-road cars and trucks.

14-4  The District will continue to refine its risk and hazard screening tools. Where possible,
District staff will include options for reductions through site modifications and redesign.
For some types of mitigations, the reductions will be site specific and not well suited to
analysis via screening tools. However, the District has also committed to working with
cities to develop Community Risk Reduction Plans, which will include community specific
evaluations of local risk and hazards and the impacts of mitigation measures.
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CITY OF EMERYVILLE

INCORFORATED 1896

1333 PARK AVENUE
EMERYVILLE, CALIFORNIA 94608-3817

TEL: (510) 586-4300 Fax: (510) 658-8085

June 1, 2010

Bay Area Air Quality Management District Board of Directors
939 Ellis Street
San Francisco CA 94109

Subject: Proposed CEQA Air Quality Thresholds of Significance
Dear BAAQMD Board of Directors:

I am writing to request that the Board reject, or poestpone adoption of, the proposed Local
Community Risks and Hazards thresholds — Toxic Air Contaminants — PM 2.5 (particulate
maiter [ess than 2.5 microns in diameter), cancer risk and non-cancer risk - for receptors.

The proposed thresholds would result in the need for an expensive, time-consuming study and
CEQA process for any residential project (or other development project for sensitive receptors)
that 1s within 1,000 feet of 1-80, 500 feet of I-580 or 100 feet from San Pablo Avenue. This
would affect about a third of Emeryville’s Priority Development Area (Priority Development
Areas were devised to reduce air emissions pursuant to SB 375), all of our San Pablo/40™ transit
hub (area within ¥ mile of the AC Transit-Emery Go Round transfer center), about a third of our
AMTRAK transit hub (area within ¥ mile of the AMTRAK station), about three quarters of our
Core development area, and all of our San Pablo Avenue Retail (mixed-use) overlay. Much of
the land in these areas is envisioned in the new General Plan / Priority Development Area Plan as
mixed use with residential. We need to make it easy to build residential units in these areas.

The proposed Toxic Air Contaminant receptor thresholds address impacts of the existing
environment on new projects. Statutes and case law now state that CEQA analysis does not need
to address impacts of the existing environment on new projects,

The proposed thresholds include compliance with a qualified Risk Reduction Plan, but none of
the cities in the Bay Area have such a plan, and the source of the problem is regional and state
traffic. New laws will reduce Diesel emissions by 2020, If a receptor standard is adopted, then
estimated 2020 emissions could be used in the roadway screening tables, rather than the current
emissions. This would give us an accurate picture of the future environment,
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BAAQMD staff responded to citics’ concern about the greenhouse gas threshold, by developing
a tool Lo help City staff screen projects that include measures to reduce greenhouse gas

emissions. This will help us to use the infill CEQA exemption for such projects if they do not Jer-t

have other CEQA impacts. If a similar tool could be developed to screen projects that are near
highways but include measures to reduce Diesel emissions (PM 2.5 and cancer risk) within the
projects, that might reduce the impact of the threshold,

I hope you will eliminate, or delay adoption of, the PM 2.5, cancer risk and non-cancer risk -
Toxic Air Contaminants - Local Community Risk and Hazard thresholds so these issues can be
addressed.

Sincerely,

747 /\
Patrick . O’KBer?
- City Manag€r -~

Cer Ruth Atkin, Mayor
Charles S. Bryant, Director of Planning and Building
Diana .. Keena, Associate Planner



RESPONSE TO COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-15
Date: June 1, 2010
From: Dorothy Dugger, General Manager, BART

Response to Comments:

15-1

15-2

15-3

Like BART, the District supports infill and transit oriented residential development. The
proposed CEQA thresholds accomplish this. District staff has evaluated a large number
of case studies, in infill locations throughout the Bay Area, including at BART stations
adjacent to freeways. These case studies have demonstrated that by using the
screening tools District staff has developed, many planned and past development
projects would not have significant impacts and would not require a full EIR.  Staff has
also developed an extensive set of technical support documents that will assist local
staff in implementing the Guidelines.

However, local governments must also recognize that there is a real tension between
the emission reductions gained through infill and the potential for putting residents at
risk. The proposed CEQA thresholds recognize the potential for significant impacts
adjacent to existing sources of pollution and the need for careful planning, but would
not limit TOD opportunities near BART stations nearly to the extent suggested by the
commenter.

Actually, emissions from existing sources of TAC and PM, s have been reduced in recent
years even in dense urban centers. Due to Air District regulations and stricter State
regulations for mobile diesel sources of pollution, the District expects that this trend will
continue, making it easier, not more difficult, to site residential developments in urban
centers.

The Air District is not recommending a simple overlay zone around BART stations. The
District staff is recommending CEQA thresholds for greenhouse gases and local risk and
hazards that will add certainty to the CEQA process and actually promote development
near transit centers. The purpose of the proposed thresholds for local risks and hazards
as they apply to new receptors is to ensure that infill development proceeds in a.safe
and health protective manner. The District and State will continue to reduce sources of
air pollution.
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June 1, 2010

Mr, Greg Tholen

Principal Environmental Planner

Bay Area Air Quality Management District
939 Ellis Street

San Francisco, CA 94109

Re:  Air Quality Guidelines
Dear Mr. Tholen:

The Bay Area Air Quality Management District (BAAQMD) should be
commended for its effort to provide an update of its California Environmental
Quality Act Guidelines, We are particularly appreciative of the emphasis on infill,
mixed-use and transit-oriented dévelopment (TOD) as a land use strategy to assist
in reducing greenhouse gas emissions and improving the Bay Area’s air quality.
Your effort to provide guidance for estimating trip generation reduction rates for
these types of land uses is also important given the reliance on inappropriate ITE
rates and evidence that trip generation from residential development adjacent to
transit can actually be 50% less than rates currently being used (PB PlaceMaking,
Robert Cervero, et.al, “Does TOD Housing Reduce Automobile Trips?” TCRP
Project H-27A, May 2008).

We are very concerned, however, with the suggestion that local governments
establish overlay zones to limit or preclude development adjacent o existing and
planned sources of TAC and PM; 5. In dddition lo being reactive and not
proactive, the suggested approach will severely undermine the significant public
investment in public transit and TOD in the Bay Area. Please consider the
following before adopting this element of the proposed Guidelines.

1. When the San Francisco Bay Area Rapid Transit District (BART) system was
built, decisions were made to place part of the system within the medians of
freeways to reduce costs. Thirty-seven percent of BART s stations are either
within freeway medians or immediately adjacent to freeways. If BART’s
underground stations (i.c., BART owns no land for TOD projects) are added
to the stations adjacent to freeways, this figure increases to 60%. BART
would then only be able to pursue TOD at 40% of its stations. Under the
presumption that TOD will increase public transit usage and is good for the
environment, the BAAQMD proposed Guidelines would essentially remove
the majority of BART s opportunities to fulfill those objectives.

2300~ 15



2. Existing and planned sources of TAC and PM; s will likely not diminish over
time; rather, the identified sources will increase because more roadways will
be included in the database (interestingly enough likely due, in part, to the
overlay zone concept dispersing development). This will further reduce
BART’s opportunities to implement TOD.

3. BART is generating revenue from TOD, in terms of both increased ridership
and land transactions. One of the consequences of implementing an overlay
zone foreclosing development on BART land will result in the loss of this
revenue,

4. The illogical aspect of the overlay zone approach is that it does not even
address the problem, Rather than reducing TAC and PMj s emissions from the
sources, the approach appears to be one of allowing these sources to continue
(and grow) and dealing with this problem by pushing development away from
the sources. We fail to see the logic in that approach.

We strongly urge the BAAQMD to adopt the majority of its proposed Guidelines.
However, we also strongly urge the BAAQMD to remove the entire concept of
foreclosing development adjacent to TAC and PM; s sources and to deal with
reducing the sources themselves.

Sincerely,

General Manager

cc:  Jeffrey Ordway, Manager of Property Development

L



RESPONSE TO COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-16
Date: June 1, 2010
From: Jake Lavin, Santa Clara Development Company

Response to Comments:

16-1

16-2

16-3

Air District staff disagrees with the assertion that the proposed thresholds of
significance are counter productive to infill development. Staff ran numerous case
studies of proposed developments and infill projects within close proximity to transit
were generally most able to meet the greenhouse gas efficiency metric threshold, as
compared to more greenfield development that could not meet the threshold.

Air District staff conducted trainings for over 100 local government staff, consultants
and other public agency staff on using the Urbemis model to quantify greenhouse gas
emissions associated with new land use projects. The Air District will conduct additional
training later this summer. Using the Air District methodologies, models and screening
tables, local government staff are fully capable of screening projects to determine if
more detailed evaluations of projects is warranted. In addition, the case studies
developed by the Air District demonstrate that the greenhouse gas thresholds
(brightline and efficiency based) are attainable by projects even before a local
jurisdiction adopts a climate action plan.

Delay in implementing the proposed CEQA Thresholds of Significance and Guidelines
could leave local governments vulnerable to law suits challenging a lead agency’s
environmental determination. The Air District thresholds provide certainty to lead
agencies to demonstrate that their environmental determination was based on scientific
evidence and therefore defensible in a court action.
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Jne 1, 2010

Board of Directors

Bay Area Air Quality Management District
939 Ellis St.

San Francisco, CA 94109

RE: Proposed Air Quality CEQA Thresholds of Significance
Dear Board Members:

The BAAQMD's proposed CEQA thresholds of significance are counter productive to
encouraging infill housing. The thresholds will add time, money and uncertainty to infill
housing development at a time when many projects are suffering financially, We request
the Board delay or modify its adoption of the new thresholds to allow local agencies an
opportunity to plan for the new air quality objectives in a more balanced and
comprehensive fashion (i.e., local climate change plans).

As written, the new air quality CEQA guidelines require a PhD scientist to figure out.

We are working on one property in Fremont and the consultant quote is $60,000-$80,000.
In addition, the City’s environmental staff is predicting that an EIR will be required
because the proposed air quality thresholds are unattainable until the City adopts a city- :
wide climate plan. [f an EIR is the likely outcome of the new thresholds, there is no Joon
question that their adoption will doom many potential projects in the near term. LR Ty

With the proposed CLEQA thresholds, the BAAQMD has successfully raised awareness of
the regulatory changes to come. We urge the District to hold off on rushing to adopt the
thresholds, however. The district should develop a framework for implementing the new
air quality standards that gives local agencies an opportunity to plan for the new
standards without jeopardizing infill housing projects currently in the planning stage. The
strugghng economy needs infill housing projects to move forward.

Sincerely,
SANTA CLARA DEVELOPMENT COMPANY

. SO
.

Jake Lavin

2185 The Alameda ° San José, California 95128-1109
Tel (408) 345-1767 Fax (408) 345-1768







RESPONSE 10O COMMENTS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-17
Date: June 1, 2010
From: Sandra Mevyer, Walnut Creek Community Development Director

Response to Comments:

17-1

17-2

The Bay Area Air Quality Management District is a public health organization with our
primary mission to protect and improve public health, air quality, and the global climate.
Air District staff has proposed thresholds of significance and guidelines that will balance
the needs for protecting public health while encouraging infill development that the
region needs to meet all of our air quality goals. District staff disagrees with the
assertion that CEQA does not allow for an assessment of the existing environment on a
project. A Lead Agency can address a preexisting environmental condition — such as
existing sources of toxics — under CEQA if there is a nexus between the preexisting
condition and some physical change arising from the project. For example, the mere
existence of preexisting groundwater contamination underneath a property does not
constitute a significant environmental impact from a project on the property that would
not affect the contamination in any way, as the California Court of Appeal held in the
case of Baird v. County of Contra Costa (1995) 32 Cal.App.4" 1464, 1468. But where a
change caused by the project will implicate the preexisting contamination in some way,
such as introducing people to an area with a preexisting hazard, the contamination does
warrant consideration under CEQA. Thus, where a developer seeks to acquire
contaminated property and the acquisition will require it to manage the contaminated
soil, the preexisting contamination is subject to CEQA analysis, as the Court of Appeal
held in McQueen v. Mid-Peninsula Regional Open Space District (1988) 202 Cal.App.3d
1136, 1147, 249 Cal.Rptr. 439. In that case the project did entail a change implicating
the preexisting contamination, which is the key distinction the court pointed to in Baird.
{See also City of Santa Monica v. City of Los Angeles, 2007 Cal. App. Unpub. LEXIS 7409,
*87-*89 n.22 (distinguishing Baird in noting that constructing buildings above
subterranean methane contamination could concentrate the methane and constitute a
physical change triggering CEQA analysis of the methane impacts).) This approach to
evaluating risks to new occupants of a project from existing sources of risk has been
endorsed by the Resources Agency in Section 15126.2(a) of the State CEQA Guidelines.

Air District staff disagree with the assertion that the proposed thresholds of significance
are counter productive to infill development. Staff ran numerous case studies of
proposed developments and infill projects within close proximity to transit and most
were generally able to meet the greenhouse gas efficiency metric threshold, as
compared to more greenfield development that could not meet the threshold. In
addition, the proposed thresholds and guidelines will not infringe on any exemptions or
CEQA relief afforded development through SB375. District staff has developed
substantial resources for local jurisdictions to use as screening tools in determining if a
proposed project could have a potential greenhouse gas or toxic air contaminant impact
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17-3

17-4

that needs further evaluation. As we found in our case studies, most projects could
screen out of any potential impacts and did not need to perform more detailed studies.
A number of the case studies were in close proximity to BART stations. While it is true
that the ambient levels of toxic air contaminants are generally lower in outlying areas,
and therefore new receptors may not be subjected to increased levels of toxic air
contaminants, that is an artifact of the existing environmental conditions and not a
result of the proposed Air District thresholds and CEQA Guidelines. Therefore, while the
risks and hazards thresholds may appear to encourage development in outlying areas or
sprawl, District staff analysis indicates that infill and TOD project can meet the risk and
hazards threshold readily. These are also the project that are most likely to meet the
GHG thresholds.

The Risk and Hazard threshold option for Community Risk Reduction Plans (CRRPs} is
just that, an option. Itis not a mandate on local jurisdictions to adopt CRRPs and
therefore is not an unfunded mandate. Air District staff believes it would be in the best
interest of local jurisdictions to follow the CRRP approach to address toxic air
contaminants in a more holistic approach rather than on a project by project basis
which is the current approach. The District has budgeted funds to support preparation
of local emissions inventories to support CRRPs, and has also budgeted funds to assist
iocal jurisdictions in preparing CRRPs.

Toxic air contaminants are often a local issue. The location of land uses is controlled by
local government and not taking into account sources of toxic air contaminants,
whether stationary sources such as gas stations, or mobile sources such as freeways,
when siting sensitive receptors or sources of toxic emissions may place vulnerable
populations at risk of severe adverse health effects. The local jurisdiction can also
control truck routes, idling limits, and other measures which could also provide
additional protection to sensitive receptors. Air District staff feels confident that new
infill development can occur while also protecting the health of existing and future
sensitive receptors.



June 1, 2010

Chair Brad Wagenknecht and Board of Directors
Bay Area Air Quality Management District

939 Ellis Street

San Francisco, CA 94109

Re: Revised CEQA Guidelines and the proposed Thresholds of Significance

Dear Chair Wagenknecht and Members of the Board:

The City of Walnut Creek is concerned that the Bay Area Air Quality Management District’s
(BAAQMD) proposed California Environmental Quality Act (CEQA) Thresholds of
Significance conflict with both the letter and intent of CEQA, and will result in a significant
barrier to the new urban infill development (“smart growth”) that is called for by SB 375.
Additionally, the burden placed on cities and counties that have not created and adopted a
Qualified Community Risk Reduction Plan represents an illegal unfunded mandate.

The stated purpose of CEQA is to “identify the significant effects on the environment of a
project.” Cal. Pub. Res. Code § 21002.1(a); sce also Pub. Res. Code § 21004, 14 Cal. Code Regs
§ 15064(d). In other words, CEQA’s purpose 1s to evaluate the project’s impact on the
environment. However, the proposed BAAQMD Thresholds of Significance regarding a new
receptor’s exposure to ambient toxic air contaminants is completely opposite of this stated
purpose in that it requires evaluation of the environment s impacts on the project. Califorma
courts have rejected the inverted CEQA analysis proposed here; see Baird v. County of Contra
Costa, 32 Cal.App.4th 14064, 1468 (1995} (“The purpose of CEQA is to protect the environment
from proposed projects, not to protect proposed projects from the existing environment. CEQA is
implicated only by adverse changes in the environment.””) (emphasis in original).

The proposed Thresholds of Significance will also hinder local jurisdictions’ implementation of
SB 375. As with most cities, the downtown area of Walnut Creek that is most well suited for
smart growth due to the availability of transit, pedestrian-accessible commercial districts, and
other existing infrastructure, is also in close proximity to freeways and surface streets with very
high traffic counts. The proposed thresholds for new receptors will significantly add to the time
and expense of a developer seeking entitlements, and may render many smart growth projects,
such as the proposed transit village at the Walnut Creek BART station, infeasible without the
adoption of a Statement of Overriding Considerations. Conversely, new low-density residential
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development in outlaying areas that do not have high levels of ambient toxic air contaminants
would not be impacted by this requirement; thereby resulting in an encouragement to sprawl.
This is particularly troubling because the proposed thresholds will have the effect of
discouraging the type of development that can reduce vehicle trips, which is the only area where
many local jurisdictions, such as Walnut Creek, can have any real impact on reducing emissions.

Lastly, the proposed thresholds impose a significant additional burden on cities and counties that
have not adopted a Qualified Community Risk Reduction Plan, yet the District has not provided
a funding source for the preparation of such a plan. The resulting effect is that of an unfunded
mandate that is contrary to the provisions of Article XIII-B of the California Constitution (the
Gann Initiative).

Arr quality is not a local issue. In the case of Walnut Creek, vehicle emissions are the primary
source of air poliution within our jurisdiction; yet the City is almost powerless to regulate or
reduce this source. Effective regulation must start at the state or regional level, and must address
the vehicle emission problem directly, rather than relying on each local jurisdiction to try and
create a patch work quilt of disconnected standards that merely respond to one symptom of the
overall problem. The proposed thresholds are a highly inefficient mecthod of effecting change
that is contrary to the purpose and intent of the California Environmental Quality Act, and
discourages the very type of infill development that is meant to reduce vehicle miles traveled,
and consequently, attendant vehicle emissions.

I respectfully request that you not adopt the proposed Thresholds of Significance as they relate to
new receptor’s exposure to ambient toxic air contaminants, and that instead you direct District
staff to work with the local jurisdictions and the Association of Bay Area Governments to craft
regulations that compliment, rather than contradict, the region’s focus on new smart growth.

Sincerely,

chfm./t, jm‘“

Sandra Meyer
Community Development Director

Ce: Mayor and City Council
Gary Pokorny, City Manager
Victoria Walker, Planning Manager
Scott Harrmman, Assistant Planning Manager
Andrew M. Smith, Senior Planner
Bryan Wenter, Assistant City Attomey
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RuSPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-18
Date: June 1, 2010
From: Stephanie Reyes, Policy Director, Greenbelt Alliance

Response to Comments:

18-1

18-2

18-3

The Air District acknowledges and appreciates the support for the proposed GHG
thresholds of significance.

Staff appreciates the support for the guidance and outreach provided on the GHG
guidelines. Staff intends to implement a similar approach in assisting local governments
in preparing CRRPs, including maintaining an open and clear process. The District has
budgeted funds to support preparation of local emissions inventories to support CRRPs,
and has also budgeted funds to assist local jurisdictions in preparing CRRPs.

Staff intends to track the effectiveness of the Guidelines, the thresholds, and the
underlying methodology for developing the thresholds. When changes to the
methodologies warrant a revision to the threshold staff will pursue threshold revisions.
As we move closer to 2020, the benchmark year of AB 32, staff recognizes the need to
revisit the GHG thresholds with due consideration of reaching climate stabilization
identified in current climate change science.
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Cipess Yihront Places

June t, 2010

Board of Directors

Bay Area Air Quality Management Distict
939 I:ihis Street

San Francisco, CA 94109

Re: Proposed California Environmental Quality Act Thresholds and Guidelines
Drear Board Members:

Greenbelr Alliance is the Bay Area's advocate for open spaces and vibrant places. For over 30 years, we have
warked on proteciing key open space arcas and muaking the region’s cities and towns more livable and
sustainable. Thank you for the oppertunity to comment on the proposed CRQA thresholds and guidelines.

I’totccting and Improving Public Health

We greatly appreciate the Adr District’s work to protect and 3 improve the health of the Bay Area’s most at-risk
communities. Greenbelr Alliance shares the geal of not placing communities that are already most at risk for
air poliution-related health prollems at further risk.

At the same ume, the negative health impacts of sprawl development and positive health benefits of infill
development have also been well documented. A large international study by several universities and the
U.S. Centers for Discase Control found that residents of more sprawling communities are more likely 1o
weigh moge, be abese, and suffer from high blood pressure. Conversely, a 2006 study published in the -
Journal of the American Planning Associaton found a five percent increase in neighborhood walkabiliny 1o be
assaciated with 6.5% fewer Vehicle Miles Traveled (VMT) per capita, and an associated 32% merease in time
spent in physically active travel, as well as almost a one-quatter point lower body mass index.

A Holistic Approach

If the new CEQA thresholds and guidelines have the wuntended consequence of discouragmg infill
development and encouraging sprawl development, there will be pubhc health risks to thar outcome as well.
It is critical that the CEQA process take « holistic appreach to protecting public health hoth in terms of
rechucing local air pollution impacts and in terms of creating the type of development - walkable, mixed-usc,
highet-density neighborhoods in mhll locations supported by transit — that provides public health benefits for
new and existng residents.

Greenhouse Gas Thresholds

Greenbelt Alliance supports the Air District’s proposed treatment of greenhouse gas (GI1G) emissions under |
CEQA. The propose :d GHG thresholds will ensure that sustainable infill development can move forwatd to Pl
benefit owr region and our neighborhoods, and that unsustainable development must be modified and/or l
mutigated appropriately. {

AN GFFICE » 631 Howard Street, Suite 510, San Francisco, Ch 94105 = (415) 5436771 = fax {415) 543.6781
SOUTH BAY OFFICE & 1922 The Alameda, Suite 213, Son fose, CA 95126 » (408) 9830856 « Fax (408) 983-1001
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Through adopting these GHG standards, the At Distriet will be raking a erucial step forward o prevent the
warst effects of climate change here in the Bay Arca and will provide & much-needed model for the rest of
the stare and the nation.

We also applaud the Air District’s efforts in recent months 1o reach our to stakeholders and provide in-depth
technical assistance and training on the GHG thresholds and guidelines. This extensive public participation
process has helped improve the proposal now on the table, as well as build capacity among the key playess for
successful implementation of the program.

Toxic Air Contaminants

Greenbelt Alliance encourages the Asr District 1o undertake 2 similatly thorough effort of outreach to
stakeholders and extensive public parucipation with respect 1o toxic air contaminants, particwlarly the newly
drafted construction thresholds and guidelines. The level of detaled guidance and sample analyses for the

GHG guidehnes was superh; lead agencies would benefit from a sinular level of detall in how to analyze air
TONICS.

CARE communities who wish to take advantage of the option t prepare a comprehensive Community Risk
Reduction plan will need sufficient ime to suceessfully develop these plans i an open, public fashion. There
may alse be value m taking additonal ume to ensure that key stakeholders fully understand the impacts of the
proposals; to clarfy and fine-tune the assumptions used 10 create the thresholds; and to creare simple and
easy-to-implement mitgation measures that will ulumately lead o successful implementation.

Evaluation and Assessment

Because both the GHG and roxic aw contaminants thresholds and guidelines are leading-edge and brand new,
Greenbelt Alhance urges the Alr District 1o undertake a comprehensive evaluation of the impacts and effects
of these policies after an appropriate period of time (perhaps 6-12 months) to ensure that they are mecting
paublic health ebjectives in both the air quality and land use arenas.

Sincerely,

Jéf&wa Heyer

Stephanie Reyes, Policy Director

Page 2 of 2




RIESPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-19

Date: June 1, 2010

From: Eric Angstadt, Deputy Director/Environmental Review Officer, Community and Economic
Development Agency, City of Oakland

Response to Comments;

19-1

15-2

19-3

19-4

19-5

District staff considers the CEQA Guidelines and supporting documents as living
documents. Staff intends to continuously refine and update guidance documents as
needed and appropriate. While some guidance documents published in May are not in
their final form, others are final until new information or data becomes available. Staff
welcomes comments on the guidance documents from the public and local agency staff.

Exposure duration during construction is based on the California Office of
Environmental Health Hazard Assessment (OEHHA)-recommended duration of two
years. Staff will ensure this assumption is clearly stated in the guidance document. (see
Page 7, Screening Tables for Air Toxics Evaluation During Construction, BAAQMD, May,
2010)

Risk reduction measures for construction equipment include diesel particulate traps and
requiring the use of newer, cleaner equipment. Staff is developing additional screening
tools to better evaluate construction impacts and emission reduction technologies. Staff
will provide additional information on construction risk mitigation as this document is
refined.

The construction risk screening tables did not assume any mitigation measures were
used and assumed the California average construction vehicle fleet. The construction
best management practices referred to in the Guidelines are designed primarily to
control fugitive dust from soil disturbance; only the idling and equipment maintenance
measures would have a nominal effect on reducing toxic air contaminants from
construction equipment. The screening tables provide conservative estimates of risk
based on average vehicle fleet for typical construction projects. It is not possible to
assume a given mitigation measure or set of measures will reduce a construction
project’s risk below the significance level without first knowing what it’s actual risk
levels are.

The District has committed to working with cities to develop Community Risk Reduction
Plans, which will include community specific evaluations of local risk and hazards and
the impacts of mitigation measures. The District has budgeted funds to retain
consultants to prepare detailed local emission inventories to support CRRPs, and the
District also has budgeted funds to provide to local jurisdictions to support development
of CRRPs.






Mr. Greg Tholen

Bay Area Ay Quality Management Distric(

Qakland Comments on Proposed Thresholds of Significance and Draft CEQA Guidelines
Jung 1, 2010

Page 2

that BAAQMD will conduel a thorough and formal public review and comment process
prior to finalizing any of the guidance documents,

Screening Tables for Air Toxics Evaluation During Construction

o

L)

Exposure Duration: What assumptions were made conceming the duration of exposure
during construclion when the screening table distances were generated? The assumption
must be clartfied in the document and should correspond to the length of typical
construclion periods.

Risk Reduction Measures: The document should provide examples of recommended
measures to reduce the health risk during construction and provide guidance on the
effectiveness of the measures including which measures would result i a less-than-
significant impact to rceeptors located within the screening distance.

Inclusion _of Construction  Mitigation Mecasures (BMPs):  Were the construction
nutigation measures (i.c., BMPs) that are recommended in the draft CEQA Guidelines
cluded in the assumptions made when the screening distances were generated? Many
ol the mitigation measurcs (idling restrictions, PM reduction plan, low VOC coalings,
cte.} would reduce the potential health risk during construction.  The screening tables
should carefully explain the reflationship between the mitigation measures and health risk.
The City reccommends that BAAQMD identify specific risk reduction measures that,
when incorporated into a project, would reduce the potential health risk to receptors
located within the screening distance to a less-than-significant level without the need for
a quantifted project-specific risk assessment.

Draft Guidelines for Community Risk Reduction Plans (CRRP) for TACs and PM2.35

L]

BAAOQMD Role in Preparation of CRRP: Given local government’s limited resources
and the potentially complex and compeling interests involved in community risk
reduction, preparing a CRRP would be so financially and politically chatlenging for a
local city or county that it is questionable if any city or county would be in a position Lo
prepare and adopt a CRRP. Considering these challenges and BAAQMD's technical
expertise and experience with risk reduction, the City strongly encourages BAAQMD to
play a leading role in the preparation and adoption of CRRPs, either for individual
Jurisdictions or for groupings of multiple jurisdictions. It would certainly be more
cfficient for BAAQMD 1o prepare a CRRP for multiple jurisdictions than for many
mdividual jurisdictions to prepare their own CRRPs. Local agencies should have the
option to prepare their own CRRP if they choose to do so. Local agencies® interests
would not be overlooked if BAAQMD prepares a CRRP because the affected

jurisdictions would participate in the preparation of the CRRP and after the completion of

the CRRP the local agency would have the ability to decide when and how 1o refer to the
CRRP when making decisions about proposals at the local level.
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V1A ELECTRONIC MAIL
Junc 1, 2010

Mr. Greg Tholen

Principal Environmental Planner

Bay Arca Air Quality Management District
939 Ellis Street

San Francisco, CA 94109
vtholen@baagmd.cov

RE: Oakland Comments on BAAQMD Proposed Thresholds of Significance and Draft
CEQA Guidelines (May 2010)

Dear Mr. Tholen:

The City of Qakland continues to appreciaiec (he opportunity the Bay Area A Quality
Management District {(BAAQMD) has provided (o lecad agencies and the public to review and
commeni on BAAQMD’s proposed CEQA Thresholds of Significance and draft CEQA
Guidelines.  The City has reviewed the documents released for public review in May 2010
(Proposcd Thresholds of Significance, CEQA Air Quality Guidelines, and various supporting
gwidance documents) and has the following comments:

General Coniment

1. Finalization of Guidance Pocumenis: The City supports the concept of BAAQMD
providing lecad agencics additional guidance via topic-specific documents that clarify
guidance in the BAAQMD CEQA Guidelines. BAAQMD reteased a number of highly
technical guidance documents and tools mm May 2010 (Sereening Tables for Air Toxics | /&
Evaluation During Construction, Draft Guidelines for Community Risk Reduction Plans )
for Toxic Air Contaminants (TACs) and Fine Particulate Matter (PM2.5), ete.). Duc to
their highly technical nature and their importance to interpreting and implementing the
BAAQMD CEQA Guidelines, cach of the supporting guidance documents descrves a
thorough public review and comment process. The City has a number of questions and
concerns regarding certain documents (sce below) and belicves i is premature at this
point 1 time to finalize these documents. In the event that the BAAQMD Board adopts |
the proposcd Thresholds of Significance at its June 2™ hearing, the City requests that |
BAAQMD explicitly state that the supporting guidance documents are not finalized and




My, Greg Thalen

Ray Area Aw Quality Management District

Oakland Comments on Proposed Thresholds of Sigaificance and Drafi CEQA Guidelines
June 1, 2010

Page 3

0. BAAOMD Funding of CRRPs: I BAAQMD decides not to play a leading role in the 19-6
preparation of CRRPs, at a minimum BAAQMD should create a program to fund the
preparation o CRRPs by local agencics.

Thank you again for your consideration of our comments. Please contacl Darin Ranellett,
Planner HI, at (510) 238-3663 or dranelletti@goaklandnet.com if you have any questions.

Eric Angstadt

Deputy Director

Iinvironmental Review Officer

Community and Economic Development Agency

Cer Chair Wagenknecht (bwagenknecht@ico.napa.ca.us)
Vice Chair Bates (mayor@ici.berkeley.ca.us)
Secretary Giola (distl @bos.cecounty.us)

Director Brown (hbrown(dco. marin.ca.us)

Dircctor Daly (chns.daly@sfeov.org)

Director Garner (sgarner@@moniesereno.ory)
Director Groom (¢cgroomeco. sanmalec.ca.us)
Dircctor Haggerly {district 1 @iacyov.org)

Director Hosterman (hostermangaci.pleasanton,ca.us)
Director Hudson (dhudson@@sanramon.ca.gov)
Director Kalra (districy2(@sanjose.gov)

Director Kishimoto (yoriko.kishimoto@cityolpaloalio.org)
Director Klatt (citymanagereadal yeity.org)

Director Kniss (liz.kniss@ibos.sccuov.ory)

Dircetor Mar (eric.Limar@@s{uov.ory)

Director Miley (robyn.hodges@acgov.org)

Director Newsom (gavin.newsomisfeov.org)
Direclor Ross (mrossiocitvofimartinez.org)

Director Spering (fspering@isolanocounty.com)
Divector Torhatt (ptorlialt@aol.com)

Director Uilkema (gayle@obos.cecounty.us)

Director Yeager (supervisor.yeager@ohos,sceeoy.org)
Director Zane (szane@dsonomoa-cownty.org

David Vintze (dvintze@baaqmd. gov)

Jenry Hilken (hhilkend@@baagmd. gov)







RESPONSE TO COMMENT LETTERS RECEIVED AFTER JANUARY 6, 2010

Comment Letter #: 2010-20
Date: June 1, 2010
From: John Rahaim, Director of Planning, City & County of San Francisco

Response to Comments:

20-1 At previous Board meetings, Board members have discussed the idea of recommending
a future effective date for the risk and hazards threshold for new receptors, specifically
in order to allow agencies time to develop CRRPs. The Board will likely consider this
possibility at the June 2™ meeting as well.

The Air District staff is recommending that the proposed CEQA guidelines become
effective immediately upon adoption by the District’s Board of Directors. While staff
agrees with the San Francisco Planning Department’s assessment of the importance of
the Community Risk Reduction Plans (CRRPs), the proposed thresholds would provide an
effective health-protective backstop in the period between adoption of the guidelines
and before the CRRPs can be completed.
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June 1, 2010

Bay Area Air Quality Management District
Board of Directors

939 Ellis Street

San Francisco, CA 94109

Request for 18-month implementation/phase-in period for proposed CEQA
cumulative impact thresholds for TACs and PM, ;.

Re:

Dear BAAQMD Board Member:

On behalf of Mayor Newsom and the San Francisco Planning Department, 1 respectfully
request the BAAQMD Board to designate an effective date 18 months after adoption of
the proposed CEQA Thresholds of Significance for determining the cumulative impacts
of Toxic Air Contaminants (TACs) and PM,s generated from new sources. With a
substantial portion of its developable area located within a CARE “Impacted Community
Boundary” area, San Francisco needs this time to prepare, approve and implement a
proactive and comprehensive Community Risk Reduction Plan as recommended by
BAAQMD staff. An 18-month implementation period would also allow BAAQMD (and
San Francisco) to work cooperatively with other affected Bay Area jurisdictions to
develop clearly defined analytical approaches and effective mitigation strategies.

San Francisco has aiready taken steps to mitigate exposures from transportation-related
sources on new receptors. For example, Article 38 of the San Francisco Heaith Code
requires assessment and mitigation of existing mobile source exposure on new sensitive
receptors with a high protective standard. However, without a reasonable phase-in
period, the proposed cumulative impact thresholds for new TAC and/or PM, s sources
focated within areas already exceeding the cumulative thresholds will unfairly penalize
new infilt development without any corresponding public health benefits, especially for at-
risk sensitive-receptor populations. On the contrary, implementing the proposed
cumuiative thresholds without a Community Risk Reduction Plan in place will generate
excessive and expensive CEQA process instead of real and quantifiable mitigations.

As set forth in Page 5-16 in the draft Guidelines document:

A project would have a cumulative significant impact if the aggregate total of all past,

present, and foreseeable future sources within a 1,000 foot radius {or beyond where

appropriate) from the fence line of a source, or from the location of a receptor, plus

the contribution from the project, exceeds the following:

« An excess cancer risk levels of more than 100 in one miflion or a chronic hazard
index greater than 10 for TACs; or

« 0.8 yg/m3 annual average PM, ;.

In urban areas that already exceed these risk threshoids, which includes large swaths of
San Francisco's Rincon Hill, Transbay, Eastern Neighborhoods and SOMA districts,

www . sfplanning org
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1650 Mission St.
Suite 460

San Francisco,
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projects which now would only merit a Categorical Exemption or Negative Declaration
may now require a full EIR solely because of a pre-existing air quality risk which the
individual project sponsor cannot individually control or effectively mitigate on a project-
level basis. While, at lfeast conceptually, mitigations for existing receptors do exist, there
is no regulatory structure in place anywhere in the Bay Area to prioritize or fund them.
And project-level mitigations are likely to have only marginal effects on the problem.
The most effective way to reduce cumulative exposure is through City-wide policies,
which is why we are requesting time to implement a Community Risk Reduction Plan.

Finally, there are few agencies in the Bay Area (or nationally) with adequate experience
conducting the type of cumulative air quality exposure analysis that will be required under
the proposed thresholds. Our own Department of Public Health, which regutarly
conducts urban air quality modeling, has indicated that substantial effort and resources
will be needed {o provide the public with valid and reliable air quality assessments
required to evaluate the thresholds. Some of the most important technical gaps currenily
include the accuracy and completeness of emissions inventories for TACs; the lack of
existence of any complete emissions source inventory for PM 2.5, methods to consider
smaller, non-BAAQMD-permitted stationary sources; and validation of air quality models
in diverse urban topographies.

For all of the above reasons, we urge the BAAQMD Board to adopt an effective date 18-
months into the future to allow San Francisco to invest its limited planning and public
health resources into developing a comprehensive Community Risk Reduction Plan. An
18-month timeframe is necessary because adoption of any such plan will alsa require an
independent CEQA review process.

Sincefely, A

n Rahaim
Director of Planning
City & County of San Francisco

ce: Nancy Kirshner-Rodriguez, Director of Government Relations, Mayor Gavin Newsom
Rajiv Bhatia, Director of Environmental Health, SF Department of Public Health
Bill Wycko, Environmental Review Officer, SF Planning Department
David Assman, Acting Director, SF Department of the Environment

GiLetisr o BAAQMD Roard dated June 1 2010.dec
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