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may reasonably be expected to occur on a statewide level, as required by the California 
Environmental Quality Act (CEQA). Pursuant to CEQA guidance under 14 CCR § 15003, the lead 
agency must consider the whole of an action, not simply its constituent parts, when determining 
whether it will have a significant environmental effect (paragraph h).   When considering the whole of 
the impacts associated with Regulations 12-15 and 12-16, the District is compelled to conduct a 
CEQA review that incorporates statewide impacts, not just those within the District’s air basin. This 
standard has been applied when evaluating other projects and the BAAQMD should be expected to 
comply with the same standards that others must meet. 

The Draft EIR fails to adequately address cumulative impacts of the proposed regulations because it 
fails to consider the effects of emissions leakage outside the BAAQMD’s jurisdiction.  The 
incremental effects of this regulatory action impose a significant additional regulatory burden on 
refinery operations in the Bay Area as compared to operations of similar facilities located outside the 
BAAQMD’s jurisdiction.  The prospect of being forced to restrict feedstock flexibility based on a 
perceived correlation of crude slate properties with overall refinery emissions under Regulation 12-
15, and the application of source specific and refinery-wide SO2 and PM2.5 emission limits under 
proposed Regulation 12-16 that restrict emissions well below what has been legally permitted 
through existing BAAQMD and federal rules, may incentivize shifting production and investment to 
jurisdictions outside the Bay Area.  This shift may result in corresponding increases in production in 
other parts of California or out of State, which in turn may result in emissions increases elsewhere in 
California.  The Draft EIR fails to consider those potential significant air emissions impacts. Further, 
the Draft EIR also fails to consider the economic and social effects of production shifting due to the 
proposed regulations in determining the significance of the impacts caused by the project, as 
required by Section 15131 of the CEQA guidelines (14 CCR 15131). 

Similarly, the draft EIR fails to consider the statewide greenhouse gas emissions impacts of imposing 
local regulations that are not fully aligned with CARB’s cap-and-trade program.  In a September 17, 
2015 Air Resources Board (ARB) letter to Jack Broadbent, ARB states that California greenhouse 
gas (GHGs) emissions are limited by a statewide cap, so a local cap on Bay Area refinery emissions 
will interfere with statewide efforts to reduce GHG emissions.  ARB points out that reductions from a 
Bay Area cap would likely be compensated through emissions leakage elsewhere in the State. 

These Regulations are Not Needed 

As mentioned in our previous comments, the District has not proven the need for this Proposed 
Regulation 12-15.  Specifically, the District has not shown (a) that the detailed crude and feedstock 
composition data to be provided on a monthly basis is needed to further the District’s responsibility to 
regulate air quality; (b) that there is a need for the fenceline monitoring program in addition to what is 
being required under Federal law; (c) that there is a need for the Bay Area to attempt to duplicate the 
California Air Resources Board’s efforts to address energy efficiency; (d) that there is a gap in scope 
or coverage in the existing regulations that must be addressed through these new regulations; (e) 
that there is insufficient ambient air quality data available currently; or (f) that existing ambient air 
quality data indicates a threat that necessitates the proposed rules.   

The District has not shown that there is any need or legal authority to support the proposed 
Regulation 12-16. The stated purpose of this rule is to identify the cause of, and to mitigate, any 
significant emission increases from petroleum refineries. The District has failed to demonstrate why 
its current permitting process does not meet this objective.  The District has not identified a problem 
the rule would alleviate and has not identified how it will help obtain air quality standards.  Therefore, 
this rule is not cost effective.  Furthermore, as part of the Environmental Protection Agency’s (EPA) 
proposed Risk and Technology Rule, the EPA modeling of all refineries in the United States found no 
unacceptable risks from air toxics.  The District must document why the EPA modeling and resultant 
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findings are not scientifically sound to the extent that the District must deploy this proposed rule to 
reduce risks. 

Comments on specific provisions of Regulation 12-15 and 12-16 are provided below. 

1. Definitions 

Greenhouse Gases (GHGs) [Citation 12-15-209] 

We appreciate the BAAQMD’s revision of this definition to state that “[F]or the purposes of this rule, 
GHG emissions should be calculated in a manner consistent with California Air Resources Board 
requirements as contained in §95113 of the Mandatory Greenhouse Gas Reporting Rule.”  This 
definition would at least allow an entity to report the total quantity of GHG emissions and to do so in 
the same manner as done for CARB reporting.  This would ostensibly preclude discrepancies in the 
reported data that could lead the District to look for superficial, alleged violations. 

Monthly Crude Slate Report [Citation 12-15-212] 

As Valero discussed in its September 25th letter on Regulation 12-15, the crude slate at a refinery 
should not include pre-processed feedstocks.  Further regulation should only count what is going 
through the crude unit and not other process units, which is how crude slate has historically been 
viewed.  Only after going through the crude unit and being broken down into less complex 
molecules/chains are the resultant streams sent to other units. 

A further point here is that the word “slate” was removed from the definition without being red-lined in 
the proposal.  ‘Crude slate’ is defined in Citation 12-15-206 to include “crude oil and/or crude oil 
blends to be processed by a crude distillation unit at a petroleum refinery.”  The Monthly Crude Slate 
Report is defined as “a summary of crude and other…” with no mention of ‘slate,’ the inclusion of 
which would indicate an understanding that a refinery typically runs a crude blend that is optimized 
for processing at that particular refinery.  So, the more accurate definition for Monthly Crude Slate 
Report should include “crude slate” in its definition.  

Petroleum Refinery [Citation 12-15-214 and Citation 12-16-214] 

Regarding the definitional change that a refinery includes support facilities (such as power, hydrogen, 
and sulfuric acid plants) that are not under the control of the refinery (“under common control” being 
removed), Valero iterates its assertion that these plants should not be included as part of a refiner’s 
responsibility.  A refiner, such as the Valero Benicia Refinery, does not own the emissions data 
generated by those support facilities, nor does it have any control over their operations; therefore, it 
does not have any control over their emissions or any means of reducing the emissions from those 
plants.   

Petroleum Refinery Owner/Operator [Citation 12-15-217] 

This definition requires that the refinery owner/operator be “responsible for compliance with this rule 
for the entirety of the petroleum refinery, including any refinery processes, auxiliary facilities or 
support facilities [this last item is new in this draft] that may be separately owned or operated.”  This is 
entirely unacceptable, as no entity can be responsible for the environmental compliance of another 
entity that is not related by corporate association. 

2. Annual Petroleum Refinery Emissions Inventory [Citation 12-15-401] 

We appreciate the District’s revision of Citation 12-15-401.4 to state that the threshold for reporting 
emissions increases from 10,000 MT to 5% from the PREP.  This is a good chance to recognize that 
large refineries will exceed the 10,000 MT frequently and also that ARB requires accuracy within 5% 
error.  However, the District should understand that there could be increases, or decreases, much 
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greater than 5% from the PREP simply due to market conditions having nothing to do with 
operational excellence.  This was a point made in Valero’s September letter about the profile period 
(Citation 12-15-216) not being long enough; it should be 10 years instead of 5 years in order to 
capture years of high utilization before the recession hit in 2009. 

Furthermore, the District’s requirement in CItation12-15-401.4 that if emissions increase by more 
than 5 percent from the PREP, the refinery owner/operator must submit “the actions taken to meet 
the emissions reductions requirements of the CARB regulation” ignores the fact that a refinery 
owner/operator can meet reduction targets through participation in the cap-and-trade program 
administered by CARB, resulting in overall GHG emission reductions.  The District should not require 
additional GHG emissions reductions beyond what CARB requires by the cap on each facility’s 
emissions.  If the District tries to enforce any requirements beyond that—aside from the fact that 
GHGs are global pollutants, not local or even regional—there would clearly be emissions leakage out 
of the Bay Area, as we discussed in our previous comment letter and which CARB also pointed out 
to Mr. Jack Broadbent in the September 17, 2015, letter mentioned above. 

Again, in Citation 12-15-401.6, the District removed ‘slate’ from the required Monthly Crude Slate 
Report, which just mentions “crude and other pre-processed….”  As mentioned above in the 
definition section, only crude slate and the available data on a blend’s properties should be required 
for this monthly report.  

3. Revision of Petroleum Refinery Emissions Profile Report [Citation 12-15-403] 

Valero welcomes the District’s addition of language in Citation 12-15-403 that would allow a revision 
to a Refinery Emissions Profile Report for the addition of a source, as well as removal or re-
permitting.  We also appreciate the proposed changes that the public versions of the reports would 
include only aggregated data and would not include detailed calculation methodologies for individual 
sources.  We ask that the District allow the industry to provide the short methodological descriptions 
that will be shown in the public reports in order to assure technical accuracy.  Industry and agencies 
(particularly federal trade agencies) view the protection of Confidential Business Information as 
paramount to the proper functioning of the market. 

4. Submittal of Health Risk Assessment (HRA) Modeling Protocol and Health Risk 
Assessment [Citation 12-15-405] 

The latest proposal of this rule adds language in Citation 12-15-405.1 that “[T]he 2015 calendar year 
inventory may incorporate improved emission estimation calculations.  It may also be modified to 
reflect emission reductions that have been achieved prior to the submittal of the HRA.”  While this is 
an improvement in the rule language to allow for the revision of the 2015 report due to improved (but 
yet-to-be-developed) estimation methods—presumably emission factors that are specific to California 
refineries, particularly those in the Bay Area—there is still a major concern.  Given the long delay in 
data collection from heavy liquids monitoring programs in relation to the development of the 2015 
revised OEHHA Health Risk Assessment Guidance Manual, the conduct of any future health risk 
assessments should use the most representative emissions factors and actual emissions data.  The 
concern arises from the fact that the Office of the Environmental Health Hazard Assessment 
(OEHHA) Health Risk Assessment (HRA) Guidance already incorporates artificially high risk factors, 
some increasing the calculated risk by two or three orders of magnitude, when the actual emissions 
and associated risks have actually not increased.  Coupling the higher risk factors with existing but 
inflated emission factors will produce many public notifications regarding artificially and erroneously 
high risk numbers.  The proposed regulation should provide an off-ramp for the refining industry if 
future validated heavy liquid component emission factors were to reveal that the refining industry 
emits much lower amounts of volatile organic compounds (VOCs) from heavy liquid components 
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than those assumed and relied upon by the agency for the writing of this rule.  Regulations 12-15, 12-
16, and 8-18 (on equipment leaks) are proceeding on the BAAQMD’s erroneous assumption that 
refineries emit high amounts of VOCs from heavy liquids.  However, the District provides no validated 
emission data to justify this assumption.   

5. Source-Specific and Refinery-Wide SO2 and PM2.5 Emission Limits  
[Citation 12-16-405] 

Deadline and Enforcement 

Since the September 2015 version of the proposed rule, the BAAQMD has changed the deadline 
from June 30, 2017, to December 31, 2016, for the Air Pollution Control Officer (APCO) to “determine 
the Potential to Emit (PTE) of each source of SO2 and PM2.5 subject to a District Permit to Operate, 
and shall establish enforceable [bold words have been added since September], refinery-wide 
emission limits for SO2 and PM2.5 equivalent to the sum of the PTE values for all sources.”  Valero 
refers to its attached September 2015 comment letter and to the attached WSPA letter also 
submitted today for discussion on the inappropriateness of using PTE to drive down operating limits 
on refineries.  This very letter’s purpose is to bring forward issues on the most current proposal; 
therefore, the moving up of the deadline for the APCO to comply with the rule is unreasonable, as 
reviewing the PTE for each source at a refinery and establishing enforceable limits is essentially 
redoing permits at the refinery, which is not possible to do accurately and equitably on such a short 
timeline.  As detailed elsewhere, there is no legal basis for the District to re-open permits that have 
already gone through the federally mandated and structured permitting process without any new or 
modified sources coming online at the refinery. 

Furthermore, the BAAQMD has added Citations 12-16-405.4, 405.5, and 405.6.  The first requires 
the APCO to “adjust source-specific PTE values to be the same as the values that are the basis for a 
successful SO2 and PM2.5 NAAQS demonstration.”  The next citation requires the APCO to “adjust 
PTE values to conform to changes in emission inventory methodology.”  The third citation requires 
that the “PTE limits be rendered enforceable through a revision to the Major Facility Review permit.”  
These changes make it clear that the District intends to ratchet down emission limits from those that 
were issued and approved in accordance with lawful District policies and regulations.  Each NAAQS 
demonstration using an overly conservative model will artificially and unjustifiably reduce PTE values 
and the permitted emissions limits.  Each change in emission inventory methodology will likely 
require adjustments that are unfavorable to refinery operations.  Finally, making these artificially 
derived permit limits enforceable through a permit revision makes it clear that whenever one of the 
above-described changes occurs, the refinery will have to go through another permitting process. 

This exercise results in limiting a refinery from utilizing the permitted limits that it has obtained through 
legal and regulatory means.  Furthermore, these changes are not scientifically necessary or 
technically feasible.  Hence, the development of Rule 16 should be abandoned. 

6. Updated Refinery-Wide Demonstration of Compliance with SO2 and PM2.5 NAAQS 
[Citation 12-16-407] 

The most recent change in this section is a requirement that, even after an APCO approves a 
NAAQS demonstration, if any information becomes available “regarding methods or factors used 
in the demonstration [bolded words are just-added language] the APCO may require a refinery 
owner/operator to update the demonstration to reflect the information and resubmit the demonstration 
to the APCO for approval.”  There are no prescribed boundaries on the source, timing, or validity of 
such information, nor is there any mention of a limit on how often the APCO could require updating 
and re-demonstration. 
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Socio-Economic Analysis on Regulation 12, Rules 15 and 16 

The “Socio-Economic Analysis of the Proposed Regulation 12, Rule 15:  Petroleum Refining 
Emissions Tracking and Regulation 12, Rule 16:  Petroleum Refining Emissions Limits and Risk 
Thresholds” (‘Socio-Economic Analysis’ from here on), prepared by Applied Development 
Economics, Inc. (ADE) for the BAAQMD, is based on poor assumptions.  Valero focuses on the 
significance determination of cost impacts to industry. 

Corporate Revenue 

The Socio-Economic Analysis estimation of refinery revenues and net profits is flawed.  ADE’s 
assumptions of how revenue relates to total crude throughput oversimplify the calculation by 
converting an entire barrel of crude processed when not all of the volume in a barrel of crude is 
converted to transportation fuel.  The realities of how crude is processed into finished products and 
affects revenues are too generalized and do not take into consideration the unique operating 
environmental and additional costs associated with refinery operations in the State of California.   

Significance Level 

The district has clearly taken an economic snapshot of the Bay Area refineries instead of doing a 
thorough analysis across a time period representative of the cyclical nature of the refining business.  
Therefore, the analysis of costs relative to net profits is skewed and not representative of true market 
conditions.  Comparing the total annualized costs for Regulations 12-15 and 12-16 to correct and 
realistic market conditions would yield cost-to-net-profit percentages much greater than the 
significance level of 10% that the district has adopted from CARB.  Performing the socioeconomic 
evaluation properly would compel the District to consider other rule alternatives besides the two 
offered in the Environmental Impact Report. 

Draft Environmental Impact Report on Proposed Regulation 12, Rules 15 and 16 

Alternatives to Proposed Regulations 

The Draft Environmental Impact Report (EIR), required by CEQA Guidelines §15126.6(d) and 
prepared by Environmental Audit, Inc., discusses alternatives to the proposed regulations being 
discussed in this comment letter.  However, only two alternatives to passing both regulations are 
considered:  not passing either one and passing only Regulation 12, Rule 15 and forgoing Rule 16.  
As pointed out in our comments, Valero maintains that the District has not justified the need for either 
rule, and that the current suites of District regulations are adequate to protect the environment and 
public.  

Alternative 2—Adopt Rule 15 but not Rule 16 

As the EIR states on page 4-8, “Alternative 2 would also reduce all of the potentially significant 
impacts and would achieve six of the eight project objectives.  Since Alternative 2 would eliminate all 
of the potentially significant impacts and achieve most of the project objectives, it would be 
considered the environmentally superior alternative.”  The potentially significant environmental 
impacts, listed in Table 4.5-1 and described throughout the report (particularly on Page 3-69), are the 
air emissions (dust and GHGs) from construction and the water demand for operating a wet gas 
scrubber, which is a requirement in Rule 16.  Promulgating only Rule 15 would avoid these potential 
impacts and still enable the District to accomplish the majority of project objectives.  
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Valero supports and incorporates by reference the comments submitted also today by the 
Western States Petroleum Association (WSPA), of which Valero is a member.  Valero 
attaches and refers to its June 19, 2015, letter on the May version of the RERS suite of 
rules, and all comments still apply from that letter and should be considered to be on record, 
despite the District’s lack of acknowledgement of the letter.  In this current letter, Valero 
iterates a few general but important comments on the development of this suite of rules and 
provides comments on a few of the new issues that have arisen in the latest versions of the 
rules. 
 
General Comments on Concept Development and Rulemaking Process 
1. Appropriateness of Rule Development and Prioritization of Issues:  The proposed rule 

amendments, emissions reduction solutions, and monitoring methods must be 
technically feasible and cost-effective (based on district or federal standards), as 
determined by an independent third party to neutralize any perceived bias in that 
analysis.  The third-party analysis should determine whether there is a problem that 
needs to be addressed, as the BAAQMD currently meets all the NAAQS and ambient air 
quality continues to improve without the agency having to resort to artificial goals such 
as “20% reductions within 5 years.”  Furthermore, the RERS would needlessly create a 
competitive disadvantage for the refineries in the Bay Area compared to refineries and 
industries in other parts of California and the United States.  In short, without a technical 
justification and a transparent process for selecting options in BAAQMD’s quest to 
reduce refinery criteria pollutant emissions and associated health risk by 20% within the 
next five years, the BAAQMD should not pursue these rulemakings without further 
study, input from the regulated community, sufficient time to address the technical 
complexity and feasibility of each rule, and with the assurance that environmental 
tradeoffs (e.g., GHG vs. criteria; ammonia minimization vs. PM control) are mitigated or 
justified. 

2. Regulatory Flexibility:  For the sake of technical feasibility, cost-effectiveness, and 
environmental compliance, state and federal rules must be consistent and not at odds 
with each other.  The proposed regulations should avoid strict prohibitions, such as 
removing all alternative compliance methods. The regulated community should have the 
flexibility to determine the most feasible and cost-effective compliance method for each 
rule, as each refinery is different in its operations, equipment configuration, and 
technical complexity. 

3. Comment Acknowledgement:  Valero notes that in the Staff Report for the September 
workshop versions of the rules, the District did not mention that Valero had provided 
comment in June, nor did it address any of Valero’s comments.  Verbally, Valero was 
told that its letter was not recognized because its comments were similar to WSPA’s 
comments.  The District must acknowledge comment letters and address comments 
from all stakeholders, particularly a regulated party, regardless of any perceived 
similarity to or difference from comments from any other stakeholder.  Failure to do so is 
unethical and distorts the perception of the public to the scope and depth of concerns 
raised by stakeholders. 
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Specific Comments on Each Proposed Regulatory Revision 

Rule 6-5 (Condensable and Indirect Particulate Emissions from Refinery Fluidized Catalytic 
Cracking Units) 

1. Description:  Citation 6-5-101 has been changed to read:  “For the purposes of this rule, 
commingled ammonia, condensable particulate and sulfur dioxide emissions from 
an FCCU and one or more other sources from a single exhaust point shall all be 
considered to be FCCU emissions” [emphasized words are new].  While this ostensible 
clarification would suggest that only those emissions from a non-FCCU unit related to 
particulate emissions or their precursors would be counted as FCCU emissions if the 
FCCU and non-FCCU unit shared the same stack, the effect is really the same. For 
Valero, the coker and FCCU share a stack, but that does not mean that any particulate 
emissions or precursors from the coker can be attributed to the FCCU.  Even the 
apparent justification by the District that the regulation will require the installation of a 
wet gas scrubber to treat FCCU emissions does not mean that the shared stack really 
belongs to the FCCU. 

2. (In)applicability of Technology:  While the agency is correct in saying that the Valero 
Benicia Refinery has installed a wet scrubber, the main purpose for the scrubber was to 
treat SO2 emissions from the Fluid Coker, which shares a common stack with the 
FCCU.  Valero disagrees with the agency’s statement that the proposed regulations will 
not require any additional controls, as the regulation may require additional controls with 
future standards developed in Table 1 [Citation 6-5-301] for condensable particulate 
matter and sulfur dioxide, which are to be proposed in future rulemaking, and which 
must be subject to the public review process.  Because the configuration of each facility 
has unique characteristics, a one-size-fits-all compliance methodology may not be 
appropriate or feasible, especially for complex units and abatement systems. 

3. Inappropriate Emission Limit [Citation 6-5-301]:  Valero’s scrubber was designed to 
reduce SO2 from the Fluid Coker as required by the Consent Decree.  The entire 
system was oversized to scrub FCCU gas as well; however, it was not designed 
explicitly for FCCU abatement alone.  The combined gases present a different pollutant 
loading than either process unit would alone.  Therefore, applying new emissions 
standards for an FCCU-only situation would be inappropriate for a combined Fluid 
Coker/FCCU stack. 

4. Commingled Emissions:  Citation 6-5-101 states that commingled emissions from the 
FCCU and other units shall be considered FCCU emissions. This is completely 
unacceptable for Valero, because it effectively reduces the proposed FCCU emissions 
standards by the contribution of the Fluid Coker.  The CO gas from the Fluid Coker and 
FCCU are commingled prior to combustion in the crude/reduced-crude preheat 
furnaces, then treated in the parallel SCRs, Belco PM scrubber, and Cansolv SO2 
scrubber before being released to the atmosphere at a single emission point.  Applying 
this rule to a combined stack is effectively a rulemaking on the Fluid Coker without due 
process of examining the underlying data and regulatory requirements. 

5. Wet Scrubber Exemption [Citation 6-5-111]:  This section, inserted in the workshop 
version of the rule, states, “The emission limits in Section 5-301 shall not apply 
[emphases added] to emissions that are abated by a wet scrubber that is required to be 
operated by a District permit and that constitutes best available control technology 
(BACT) for any pollutant.”  Valero welcomes this exemption, which would remove from 
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consideration as FCCU pollutants those that come from the coker and are directed to a 
stack shared with the FCCU and treated through the wet gas scrubber, a unit that has 
been permitted by the District.  Allowing this exemption coincides with the District’s 
assertion in the May concept paper that the installation of new or additional controls 
would not be necessary. 

6. Analytical Methods [Citations 6-5-301 and 6-5-501]:  Enforcement of emissions limits 
that are proposed in current or future rulemakings must be accomplished by methods 
(i.e., analyzers and analyses) that have been federally approved, are repeatable within 
prescribed confidence intervals, achieve accurate analyses within a reasonable run 
time, and have been demonstrated in practice for the sampling conditions (temperature, 
pressure, and moisture content) for which testing will be conducted.  Emissions limits 
based on methods other than direct analysis (such as ‘indirect particulate matter’, which 
may form later in the atmosphere and is not measurable) cannot be enforceable. 

a. Ammonia [Citations 6-5-201 and 6-5-403]:  It is unknown whether an ammonia slip 
analyzer can be made to work in a saturated ‘wet’ environment of the scrubber 
stack. Typical Continuous Operational Monitors (COMs) do not work for opacity, so 
an Alternative Monitoring Plan (AMP) was prepared for parametric monitoring at the 
Belco scrubber to provide equivalent compliance assurance. There is no 
corresponding AMP opportunity in this rule for ammonia. 

b. Condensable Particulate Matter [Citation 6-5-203]:  Particulate matter is measured 
by source test (the “front-half”, meaning those particles which exist at stack 
conditions).  The “back half,” or condensables, can be assessed with certain test 
methods; however, it cannot be concluded that all of the condensable material 
created by the cooling of stack gases required by the test method would necessarily 
be created in the atmosphere.  The facility cannot control, or be responsible for, 
atmospheric chemistry. 

c. Emission Limits [Citation 6-5-301]:  The emission limits for condensable PM and 
SO2 are to be determined in the future.  Valero and the rest of industry cannot 
possibly comment on emission limits that have not yet been proposed.  This is a 
clear indication that the agency is rushing this rulemaking process. 

 
Rule 8-18 (Organic Compounds, Equipment Leaks) 

1. Health Risk Assessment:  Given the long delay in data collection from heavy liquids 
monitoring programs in relation to the development of the 2015 revised Office of 
Environmental Health Hazard Assessment (OEHHA) Health Risk Assessment (HRA) 
Guidance Manual, the conduct of any future health risk assessments should use the 
most representative emissions factors and actual emissions data.  The proposed 
regulation does not provide an off-ramp for the refining industry if the data collection 
study on emission factors for heavy liquid components were to reveal that the refining 
industry emits much lower amounts of volatile organic compounds (VOCs) from heavy 
liquid components than those assumed and relied upon by the agency for the writing of 
this rule.  This rule is proceeding on the BAAQMD’s erroneous assumption that 
refineries emit high amounts of VOCs from heavy liquids, even though the individual 
Bay Area refineries have submitted data to the District that contradicts that assumption. 

2. Reduction of Mass Emissions Limit:  In the current version of Rule 8-18, Citation 8-18-
306.4 states that a piece of equipment with a major leak can be considered non-
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repairable equipment if the mass emission rate is less than 15 pounds per day, and this 
is consistent with the limit in Rule 8-2.  However, in the proposed rule revision, Citation 
8-18-311 states that “a person shall not use any equipment that emits total organic 
compounds in excess of five pounds per day except during any repair periods allowed 
by Sections…”  There is no apparent basis for this lowering of the mass emission limit.  
The District needs to provide worked out calculations to justify the need for this 
reduction. 

3. Essential Equipment:  Citation 8-18-226 adds a new concept to the rule by defining as 
“essential equipment” those pieces of equipment that cannot be taken out of service 
without shutting down the process unit that is served by the equipment.  This language 
is too restrictive in that some equipment is custom-made and cannot be replaced until 
the replacement is manufactured and/or received.  The language is also 
counterproductive with respect to controlling emissions, because it is often better to 
allow an item to be put on the Delay of Repair (DOR) list than to shut down an entire 
process unit to repair a small emissions leak; the shut down often causes much higher 
emissions than the original leak.  The reporting of the reason for the designation of 
equipment as essential is not necessary on a repeat basis.  Furthermore, the definition 
of essential equipment would seem to be subject to future redefinition by the BAAQMD 
based upon comparisons among refineries, thereby leading to re-interpretation through 
future BAAQMD compliance advisories or rulemaking. 

4. Non-Repairable Equipment:  Citation 8-18-306 requires the determination of the 
emissions from a leak on essential equipment within 30 days of the equipment being 
placed on the non-repairable equipment list.  Once the rule becomes effective, a refinery 
would have only 30 days to conduct leak testing on all equipment that is on the non-
repairable list.  Another interpretation is that any piece of essential equipment that has 
been on the non-repairable equipment list for more than 30 days at the time of effective 
date of the rule would automatically be considered noncompliant.  These conflicting 
interpretations reveal a problem:  the rule is not written with the clarity required by the 
California Health & Safety Code § 40727. 

The District in Citation 8-18-306.2 has cut in half the possible number of pieces of 
equipment by type that can be on the DOR list.  A refinery that may have 400 pumps 
and compressors would be able to have only two such pieces of equipment on the DOR 
list.  Tying this requirement with the inability to use a piece of equipment with 
concentration greater than 10,000 ppm but less than 5 lbs/day, or even 15 lbs/day of 
emissions, would be onerous.  A high-concentration leak at low emission rates would 
probably not reach a significance threshold.  The District should explain by text and 
calculations how it determined these percentages of allowable non-repairable 
equipment for valves, pressure relief devices, and pumps and compressors.  As the 
numbers appear now, it seems they were chosen arbitrarily by the BAAQMD. 

5. Leak Limits, Mass Emissions, and Delay of Repair:  Citation 8-18-225 was struck to 
remove the definition of a major leak as one that cannot be minimized below 10,000 
ppm TOC as methane.  In combination with setting leak standards at 500 ppm for 
compressors, pumps, and pressure relief devices, and at 100 ppm for valves and all 
other equipment (too stringent, as South Coast has 500 ppm), the rule has precluded 
the use of good professional engineering judgment by the refinery to determine the best 
course of action regarding repair time for equipment.  For example, the existing version 
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of the rule had allowed in Citation 8-18-306.4 for a valve with a major leak to be placed 
on the non-repairable equipment list if the mass emissions rate had been measured as 
being < 15 lb/day.  Equipment with leaks that were not considered major did not have to 
be measured for mass emission rates.  The scheduling of equipment repair or 
replacement was achievable within the allowed 5 years and most turnaround (TA) 
planning.  The combination of this change with Citations 8-18-301 and 8-18-401 would 
not allow any equipment to leak with a concentration greater than 10,000 ppm, 
regardless of the flow rate.  It would create immediate unavoidable non-compliance 
because the mass emissions quantification usually requires more than 7 days.  In the 
event a component leaks more than 5 lb/day, the determination achieved after day 8 
would imply an immediate violation with no compliance schedule to shut equipment 
down.  While it is commendable to desire that all equipment leaks be eliminated or 
minimized to near zero emission rates, the practical point is that some equipment simply 
cannot be removed from service until the next planned shutdown of the unit or the 
refinery (turnaround).  

6. Leak Minimization:  Citation 8-18-209 requires leak minimization techniques beyond the 
traditional cleaning, scrubbing, or washing of equipment to other best modern practices 
such as tightening nuts and bolts, injecting lubricants, and installing plugs/caps into 
open-ended lines or valves.  The rule should give flexibility for technicians to determine 
what is necessary or beneficial to minimize the leak below a leak standard or a mass 
emissions rate.  If a traditional method works, then good professional engineering 
judgment should not require more work to be done on the piece of equipment.  The 
BAAQMD’s concern that traditional leak minimization techniques (such as cleaning 
scrubbing and washing) may be ineffective and potentially cause recurrent leaking has 
already been addressed through the proposed recurrent leaker concept in Citations 8-
18-310 and 8-18-405. 

In addition, adjustments to control valves or motor-operated valves may involve very 
sensitive instrumentation, meters, or safety critical items.  Pumps cannot be tightened, 
and shutdown and clearing is not always immediately feasible.  Leaks from these pieces 
of equipment may be more appropriately addressed with techniques, such as cleaning, 
that have been demonstrated to be sufficient and effective.  Also, the proposed rule 
does not have any provisions for sampling or monitoring unsafe equipment.  This 
indicates the District’s lack of understanding of equipment conditions and configurations.  
The federal EPA recognizes real world constraints, which led it to adopt provisions that 
would allow for the use of good professional engineering judgment to determine the best 
timing and method of repairing leaks; hence, the DOR list and allowance for repairing 
non-major leaks during the next scheduled turnaround. 

Furthermore, Valero would also argue that the best modern practices proposed by the 
agency would be duplicative of, not only the recurrent leaker provisions, but also the 
California Process Safety Management rule’s concepts of preventing accidental 
releases, which allow similar practices in accordance with good professional 
engineering judgement on the part of refinery operators. 

7. Background Concentrations:  Citations 8-18-401.11 and 8-18-502.5 require the 
owner/operator to identify and report all equipment and/or sources that contribute to any 
background concentration reading greater than 50 ppm.  Not only is this limit low, it may 
not be possible to track the source, especially if it is offsite.  Additional equipment and 
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software, as well as extra personnel resources, would be required to comply with these 
provisions of the rule. 

8. Alternate Compliance and Emission Reductions:  Citations 8-18-308 and 8-18-405 
removed all alternate options for compliance and for effecting emission reductions.  The 
agency should show justification and explain the reasoning behind removing these 
provisions. The agency is required by CEQA to evaluate alternative compliance 
methods.  See discussion in attached comments from WSPA. 

9. Piping and Instrumentation Diagrams.  Citation 8-18-502.6 requires that a refiner 
maintain records, beginning on January 1, 2018, of “(P&IDs) with all components in 
heavy liquid service identified.”  This exercise does not produce any emission reductions 
but causes an onerous increase in the refinery workload.  Citation 8-18-503.5 requires 
that the refiner submit these P&IDs to the District by January 1, 2018, and “annually 
thereafter for information that has changed since last submittal.”  This requirement is 
unnecessary, creates a burden on the regulated community, and could present a 
security issue for the refining industry. 

Pursuant to the requirements of the California Process Safety Management (PSM) 
regulations, a refiner has to produce P&IDs that it has on file for any inspector onsite.  
However, that requirement does not extend to providing records at the inspector’s office.  
The requirement by the proposed Rule 8-18 to submit P&IDs would do nothing to 
increase the stringency of the rule or even reduce any emissions.  Valero suggests that, 
like a PSM auditor, an inspector for Rule 8-18 could request and have access onsite to 
all P&IDs but would not be able to take electronic or hard copies.  This would allow the 
refinery to control Confidential Business Information, which is critical to ensuring the 
stability and honesty of the market, and it would ensure the physical safety of the 
refinery against the risk of attack by terrorists or radical activists.  If the District were to 
keep track of multiple annual copies of the P&IDs for a refinery, it would sooner or later 
start discarding thousands of pages of P&IDs for a single refinery, thereby increasing 
the chance of compromising data as well as the physical security of the refinery and its 
employees. 

 
Rule 11-10 (Hexavalent Chromium Emissions from Cooling Towers and Non-Methane 
Organic Carbon Emissions from Petroleum Refinery Cooling Towers) 

1. Method Accuracy:  In the concept paper and staff reports that the District has written on 
this proposed rule, the agency expresses concern about the Modified El Paso Method’s 
(MEPM) sampling method’s “ability [to] provide representative hydrocarbon emissions 
data on a consistent basis.”  The method is sensitive but does require following 
procedures to attain the precision and accuracy requirements.  The MEPM is very 
sensitive between 0.1 to 0.5 ppm, by volume methane, in the stripped air when using 
the Flame Ionization Detector (FID) analyzer.  Valero uses methane at different 
concentrations for generating calibration curves and checks.  The Leak Detection and 
Repair (LDAR) contractor conducts the sampling with a dedicated FID.  In the May 
concept paper, the agency stated that “Air District staff will consider MEPM and other 
methods if the refineries are able to demonstrate that they provide comparable data and 
consistent results.” 

Valero requested the opportunity to demonstrate the accuracy of the MEPM and 
followed up with a successful field test.  However, the October 2015 Staff Report, on 
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page C:3, states, “The Air District will allow the MEPM sampling method to be used as 
one of the three possible THC detection methods provided the petroleum refineries 
follow the Air District’s Manual of Procedures methodology that will update the MEPM by 
July 1, 2016.”  Valero believes that the agency does not need to update the MEPM.  Any 
refinery that chooses to use that particular method will simply have to prove that the 
refiner or its contractor can demonstrate the accuracy of the method for its particular 
operation.  Furthermore, updating the MEPM would have to occur earlier if the refinery is 
supposed to attain compliance by July 1, 2016. 

Also, the proposed rule in Citation 11-10-204.2 allows the use of “APCO-approved 
alternative method” to detect 6 ppmv (as methane) in stripped air.  The District should 
keep that language permanently but not change the MEPM method.  The District is 
allowing the APCO the discretion to approve a method, but the District is requiring that 
the alternative method be its own modification of the MEPM.  That does not really 
provide flexibility to the refiner to find an alternative and demonstrate its effectiveness 
and accuracy. 

2. Leak Action Requirement:  Citation 11-10-305 requires that a leak be minimized within 
five days and repaired within 21 days.  This is an aggressive schedule and would be a 
major impact on environmental and operations staff, because leak identification usually 
takes time, as each cooling tower services numerous heat exchangers.  Tracing back to 
each heat exchanger to find the leak is time-consuming and cannot always be 
completed within five days of detection of a leak, especially one that is as small as 
would generate a concentration in water as low as 84 ppbw.  This requirement would 
require round-the-clock staffing just to detect leaks and minimize them within five days 
of detection.  The requirement to repair within 21 days also precludes the possibility of 
placing a unit on the DOR list.  The agency should provide more realistic requirements 
and allow for the placement of equipment on the DOR list. 

In addition, the newly proposed requirement to “speciate and quantify the Toxic Air 
Contaminants (TACs) associated with the leak within one calendar day of discovering 
the leak until the leak is fully repaired” would take away time from environmental and 
operations staff in detecting the leak and attempting repairs to equipment.  Particularly, 
if the cooling tower has a low leak and could place the equipment on the DOR list, it 
would not serve any purpose to sample daily; weekly would be more appropriate. 

3. Best Modern Practices.  Citation 11-10-402 lists many practices that the District would 
require refiners to follow, starting July 1, 2016.  Valero would argue that the best modern 
practices proposed by the agency would be duplicative of the California Process Safety 
Management (PSM) regulations intended to prevent accidental releases, which allow 
similar practices in accordance with good professional engineering judgement on the 
part of refinery operators.  In particular, the turnaround items in 402.1 through 402.3, 
“visual examination and/or non-destructive testing of all heat exchangers upstream…”, 
“repassivation of steel contained in heat exchangers,” and the sealing of tubes within 
heat exchangers if there is pitting or corrosion, all are covered by the PSM regulation 
and would be duplicative in this current proposed rulemaking effort by the District.  Other 
“best modern practices” are tasks directed to be performed every shift.  While this 
requirement might seem reasonable, it could become onerous; a better solution would 
be to require the tasks on a daily or weekly basis.  The District should justify performing 
these tasks every shift and evaluate other schedule alternatives. 
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Socioeconomic Impacts Analysis 

The “Socio-Economic Analysis:  Proposed Amendments to Regulation 8, Rule 18 
(“Equipment Leaks”), Regulation 11, Rule 10 (“Hexavalent Chromium from All Cooling 
Towers and Total Hydrocarbon Emissions from Petroleum Refinery Cooling Towers”), and 
Draft New Regulation 6, Rule 5 (“Particulate Emissions from Refinery Fluidized Catalytic 
Cracking Units”), called ‘Socio-Economic Analysis’ from here on, prepared by Applied 
Development Economics, Inc. (ADE) for the BAAQMD, is based on poor assumptions.  
Valero focuses on the significance determination of cost impacts to industry. 

Corporate Revenue 

The Socio-Economic Analysis estimation of refinery revenues and net profits is flawed.  
ADE’s assumptions of how revenue relates to total crude throughput oversimplify the 
calculation by converting an entire barrel of crude processed when not all of the volume in a 
barrel of crude is converted to transportation fuel. The realities of how crude is processed 
into finished products and the affects on revenues are too generalized; and do not take into 
consideration the unique operating environmental and additional costs associated with 
refinery operations in the State of California. The district has clearly taken an economic 
snapshot of the Bay Area refineries instead of doing a thorough analysis across a time 
period representative of the cyclical nature of the refining business.  Therefore, the analysis 
of costs relative to net profits is skewed and not representative of true market conditions.   

Piecemeal Analysis 

Table 4 of the Socioeconomic Impact Analysis is incomplete and provides an erroneous 
estimate of the costs of complying with the three rules under consideration, which are 
separated from the other rules that comprise the Refinery Emissions Reduction Strategy 
(RERS).  From Section 3.2.2.1 of the draft Environmental Impact Report (EIR) written for 
the evaluation of proposed Regulations 12-15 and 12-16 is a list below of the rules that the 
District is working on as part of the overall RERS, which targets reductions of emissions and 
associated risks by 20% by 2020. 

“The Air District is considering revisions to several rules and the development of new 
rules that may affect refinery operations. In addition to proposed Rules 12-15 and 
12-16, potential revisions to the following existing rules may affect refinery operations: 

• Regulation 1: General Provisions & Definitions; 
• Regulation 2, Rule 1: Permits, General Requirements; 
• Regulation 2, Rule 2: New Source Review, including GHG evaluation; 
• Regulation 2, Rule 5: New Source Review of Toxic Air Contaminants; 
• Regulation 6, Rule 1: Particulate Matter General Requirements; 
• Regulation 8, Rule 18: Equipment Leaks; 
• Regulation 9, Rule 1: Sulfur Dioxide; and 
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• Regulation 9, Rule 9: Nitrogen Oxides and Carbon Monoxide from Stationary Gas 
Turbines. 

• Regulation 11, Rule 10: Cooling Towers; 
 
New rules that are being considered that may affect refinery operations, in addition to 
those proposed in draft Rules 12-15 and 12-16, are: 
 
• Regulation 6, Rule 5: Particulate Emissions from Refinery; Fluidized Catalytic 

Cracking Units (FCCUs); 
• Regulation 9, Rule 14: Petroleum Coke Calcining Operations; 
• Rule addressing risk from Stationary Back-up Diesel Generators." 

This excerpt makes it abundantly clear that the District views Regulations 12-15 and 12-16 
as being tied with the RERS and sees the RERS as encompassing many more rules than 
just the four currently under consideration and being evaluated in this Socio-Economic 
Analysis.  Therefore the cost evaluation in general is incomplete.  While the cost of any one 
rule may not meet a significance threshold of 10%, the combined effect would surely do so. 

Significance Level—Errors and Scope 

Nevertheless, regarding the current evaluation of the three rules Valero is commenting on, 
there are some specific errors that bear mentioning.  In row 11, regarding Option 3 for 
compliance with Regulation 11-10 for cooling towers, the estimated cost of $50 per tower 
per day is ludicrously low.  The current cost per sample using the Modified El Paso Method 
(MEPM) is about $400 at regular time rates, versus overtime or double time.  If the District 
modifies the method further, one would expect the cost to increase, depending on the 
extent of the District’s changes.  This would put a realistic cost at about $500 per tower per 
day, a cost that is an order or magnitude higher than that assumed by BAAQMD. 

Regarding compliance with Regulation 6-5 on fluid catalytic cracking, ADE simply listed the 
cost as negligible.  It is incorrect to assume a negligible cost for all the refineries when the 
intent of the exercise is to determine the significance of the costs.  The calculation should 
be shown, or the “negligible” cost should be explained in detail.  Regardless, it is 
inappropriate to determine a priori that a specific cost is negligible until after the significance 
determination of the total cost is completed.   

As described in Valero’s comment letter on Regulation 12-15 and 12-16, comparing the 
total annualized costs for Regulations 12-15 and 12-16 to correct and realistic market 
conditions would yield cost-to-net-profit percentages much greater than the significance 
level of 10% that the district has adopted from CARB.  Further, using realistic cost and 
revenue numbers for the three rules that are the subject of this comment letter would yield a 
cost-to-net-profit ratio that is at least 60% of the significance threshold.  Were ADE and the 
District to consider the other rules in the RERS suite (current and future rulemakings) and 
evaluate them as a whole, along with Regulation 12-15 and 12-16, the significance 
threshold would certainly be exceeded.  Therefore, it is clear that the District attempted to 
avoid scrutiny for the costs of its rulemaking by performing its analysis in piecemeal fashion.  
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456 Montgomery Street, Suite 1800

San Francisco, CA 94104-1251

Direct:(415) 262-4025

Fax:(415) 262-4040

DMcCray@bdlaw.com

November 23, 2015

Via email
Greg Nudd – gnudd@baaqmd.gov
Eric Stevenson – estevenson@baaqmd.gov
Bay Area Air Quality Management District
939 Ellis Street
San Francisco, CA 94109

Re: Comments of the Western States Petroleum Association on Proposed Rules:
Regulation 12, Rules 15 and 16, including the CEQA Draft EIR and the

                        IS/ND on Regulation 6, Rule 5; Regulation 8, Rule 18; Regulation 9, Rule 14;
                        and Regulation 11, Rule 10

Dear Messrs. Nudd and Stevenson:

I write on behalf of the Western States Petroleum Association (“WSPA”) to comment on 
the above-referenced rules proposed by the Bay Area Air Quality Management District 
(“BAAQMD” or the “District”).  These extensive new proposals fundamentally rewrite the rules 
that will apply to refineries operating in the Bay Area, effectively undermining the existing rules 
under which existing operations were legally permitted and imposing entirely new and 
unnecessary layers of regulatory requirements on top of the multitude of existing requirements.  
WSPA members have significant concerns with these proposals, some of which include:  

 The District fails to comply with statutory obligations.  The California Health & Safety 
Code requires the District to meet six statutory requirements before issuing new 
regulations: necessity; authority; clarity; consistency; nonduplication; and reference.  
The California Environmental Quality Act (“CEQA”) further requires the District to 
appropriately consider the effects of any proposed regulation.  As WSPA’s more detailed 
comments make clear, the District has repeatedly failed to fulfill these statutory 
obligations. 

 The District has not considered the combined impacts of these proposals, both as a whole 
and in conjunction with the additional new rules that the District intends to propose under 
its Petroleum Refining Emissions Reduction Strategy.  The combined suite of regulations 
is part of a larger plan to reduce purported refinery emissions in the Bay Area by at least 
20% within just a few years. It is impossible to understate the magnitude of the impact 
the proposed changes will have on the regulated industry.  And yet the District has done 



2

just that: its multiple analyses of the rule, including both the costs and benefits analyses 
and the analyses required by CEQA, consistently fail to consider the combined impacts of 
even the six currently-proposed rules – much less the additional impact of the rules that 
are still under development. 

 The District has not demonstrated the need or authority for such sweeping new 
regulations.  The Bay Area has attained the National Ambient Air Quality Standards 
(“NAAQS”) for both PM2.5 and SO2, and emissions of both criteria pollutants and Toxic 
Air Contaminants (“TACs”) continue to decline.  Furthermore, these pollutants are 
already extensively regulated at the federal, state, and local level; this plethora of existing 
regulations ensure that emissions will continue to decrease and air quality will continue 
to improve without these new draconian measures.  Indeed, the record does not even 
begin to assess the impacts of the many existing requirements, much less demonstrate 
that additional reductions are necessary.

 The District exceeds its authority under state law in requesting competitively sensitive 
and economically damaging data without sufficient protection.  The rules require 
submittal of highly confidential information (e.g., refinery crude oil slate, Solomon 
reports) that exceeds the District’s authority under state law and will not provide the 
useful information the District assumes it will.  Yet the rules do not provide adequate 
protection for this information; indeed, they do not even provide the minimum level of 
protection required by the California Health & Safety Code.  

 Application of NAAQS to modeled emissions from already-permitted sources is illegal 
and unsupportable.  The proposals fundamentally rewrite forty years of air regulation by 
illegally subverting ambient air standards – which, by definition, apply to entire air 
quality control regions – into individually enforceable emissions limits for each refinery.  
No precedent for such an interpretation exists – the District’s approach is simply not 
supported by statute, case law or regulatory interpretation.  Moreover, compliance with 
these standards must be demonstrated based on emissions assumptions that grossly inflate 
actual worst-case refinery emissions.  These new requirements are neither necessary in 
light of the current attainment status of the Bay Area nor authorized under California law.  

 The rules are illegally broad in scope.  For example, the proposed rules hold the refineries 
responsible for emissions from other entities that are beyond the refineries’ control and, 
with respect to vessels and cargo carriers, beyond the District’s regulatory jurisdiction.

 The District is requiring refineries to conduct monitoring that the District should conduct
itself.  The proposals require the refineries to conduct extensive monitoring, including
community monitoring on property that the refineries neither own nor have the right to 
condemn.  The District alone has the legal authority to conduct community monitoring, 
and the District alone has the power of eminent domain to ensure access for those 
monitors. 



BEVERIDGE & DIAMOND~~

• Ammonia emissions are not a significant contributor to PM2,5 formation and do not

require additional regulation. Proposed Rule 6-5 demands significant reductions in

ammonia emissions from refineries as part of an effort to control emissions of PMz,S
precursors. These requirements are included even though the District both maintains that

ammonia is not a significant contributor to PM2.5 formation and ignores even larger

sources of ammonia within its authority to regulate.

The District's existing emissions estimates are based on unsupported assumptions,
overstate the current risk from refinery emissions, and oversell the benefits that the

District assumes the new rules will achieve. Many of the proposals are based on

artificially inflated estimates of existing emissions. For example, Proposed Rule 11-10

assumes that cooling tower emissions are an order of magnitude higher than the available

data demonstrate. Similarly, Rule 8-18 is founded on an unsupported and unstated new

interpretation for calculating emissions from heavy liquid components that increases the

assumed emissions from these components by several orders of magnitude.

These concerns represent just a few of the many issues identified by WSPA and its

members. WSPA's detailed comments on these proposals are set forth in five attachments.

Attachment A addresses WSPA's legal comments on the proposals. Attachment B includes

more specific technical comments on the proposals. Attachments C through E include WSPA's

legal and technical comments on the District's CEQA and socio-economic analyses.

Should the BAAQMD Staff, Mr. Broadbent or members of the Board wish to discuss

these issues with WSPA, please contact Ms. Catherine Reheis-Boyd, WSPA President at 916-

498-7752.

Sincerely,

~ ~ ~`~V ~ c
David H. McCray

Attachments

A: Legal Comments on Proposed Refinery Regulations
B: Technical Comments on Proposed Refinery Regulations
C: Comments on Draft Environmental Impact Report for Proposed Rules 12-15 and 12-16

D: Comments on Initial Study/Negative Declaration for Proposed
Rules 9-14, 6-5, 8-18, and 11-10

E: Comments on Socioeconomic Report for Proposed Rules 12-15 and 12-16

cc: Cathy Reheis-Boyd, WSPA
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Attachment A
WSPA Legal Comments on Proposed Refinery Regulations

Regulation 12-15: Petroleum Refining Emissions Tracking
Regulation 12-16: Petroleum Refining Emissions Limits and Risk Thresholds

Regulation 6-5: FCCU
Regulation 8-18: Equipment Leaks
Regulation 11-10: Cooling Towers

I. Introduction

The California Health and Safety Code imposes six specific statutory requirements that 
must be met before District can issue new regulations:

 Necessity
 Authority
 Clarity
 Consistency
 Nonduplication
 Reference

CA H&S Code § 40727.

The California Health and Safety Code §40727 makes clear the legal standards the 
District must meet to satisfy each of the six required findings cited above.  

With respect to the requirement of “Necessity,” the statute states that it is the “record of 
the rulemaking” that must demonstrate the need for the new regulation.  This statutory reliance 
on the record to demonstrate “need” subjects the District to a “substantial evidence” standard of 
review of the record with respect to Necessity.  Substantial evidence requires that the record of 
rulemaking contain sufficient objective information and expert opinion based on objective 
information to support the logical inference of the “need” for the regulation.  The ”necessity”
that must be demonstrated is defined by the common meaning of that word: “Absolutely 
required;” “Required by obligation, convention or compulsion.”  (See, Webster’s II, New 
Riverside University Dictionary.”)  The requirement that the District demonstrate the “need” for 
a regulation is not a lightly tossed off obligation:  It subjects the adoption of a BAAQMD 
regulation to a substantive showing that the regulation is not merely desirable or of potential use, 
but that the regulation is “necessary” before it can be imposed on the governed.

The criterion of “necessity,” as with all of the other five required findings, is subject to de 
novo review.  In other words, there is no deference given to the District’s own assertion that it 
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has satisfied the statutory requirements for rulemaking.  The District’s compliance with its 
statutory obligations must be based on an independent review of the rulemaking record. 
  

We address below the areas in which the proposed rules do not satisfy these criteria, 
based on the record that has been provided.  We begin with comments that apply to the rule as a 
whole or large portions of the rule, and then provide more specific comments on individual 
provisions.  

II. Comments on All Rules

At the outset, the District has not complied with the obligation in Section 40727(b)(6) to 
identify the specific provision of law that each proposed regulation implements or interprets.  As 
discussed in more detail below, the District here has identified eight statutory provisions as 
providing the legal authority for all six proposed regulations.  However, many of the new 
regulatory requirements are not authorized by the specific provisions cited.  To the extent the 
District intends to rely on statutory provisions beyond those cited in the Staff Reports,1 its 
determination violates the reference requirement of Section 40727(b)(6).  

This is not a mere technical violation.  Sections 40725 through 40728 are designed to 
ensure that the public has a full and fair opportunity to evaluate and comment on proposed 
regulations before they are adopted.  The District is required to hold a public hearing before it 
may promulgate any new rules; to provide a fair comment period, it must publish the rule and its 
analyses at least 30 days before that hearing.  Any member of the public who objects to any 
provision of a rule may set forth all of its statements, arguments, and contentions at or before the 
hearing.  § 40726.  However, in order for that comment period to be meaningful, the District 
must set forth its full analysis, so that the public may evaluate the District’s factual and legal 
support.  Relying on statutory provisions beyond those set forth in the analysis made available 
during the comment period deprives the public of a full and fair opportunity to evaluate and 
comment on the District’s compliance with all of the legal requirements set forth in Section 
40727.

WSPA is further concerned with the rapid pace at which the District has developed – and 
apparently intends to continue to develop – these rules.  Section 40923(a) requires the District to 
promulgate by January 1 a list of regulatory measures that are scheduled to be considered the 
following year; rules that are not on this list may be promulgated only under extremely limited 
circumstances not present here (e.g., to satisfy EPA requirements or abate a “substantial 
endangerment” to health).  WSPA is unaware of any list that contained these proposed measures 
as of January 1, 2015; indeed, given that the District did not release even a concept paper on the 
four equipment rules until May of 2015, it seems unlikely that these measures were appropriately 
identified.  

                                                
1 Citations to the “Staff Report” refer to the specific Staff Report published for the referenced 
rule on the District’s website.
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This rush to regulation is exacerbated by the District’s piecemeal approach to regulation.  
As the District has made clear, the six proposed rules are part of a District-wide initiative to 
decrease emissions from refineries by at least 20% within no more than five years.  See
Petroleum Refinery Emissions Reduction Strategy:  Staff Report (October 2015) at 1-2.  In fact, 
the six currently-proposed rules represent only the first three steps of this process; the Staff 
Report makes it clear that additional rules are currently in development to obtain even greater 
reductions.  Id. at 2, 6.  

The six proposed rules, along with the additional rules that are currently under 
development, will fundamentally rewrite the regulatory compliance obligations of an entire 
industry.  And yet the District’s analysis insists on evaluating these rules separately: the Staff 
Report for the four “Refinery Emissions Reduction Strategy” contains separate appendices that 
are limited to the individual rules; the Environmental Impact Report is limited to the Emissions 
Tracking and Risk Rules (Rules 12-15 and 12-16), while the rules that compel immediate 
additional controls have been severed and declared to have no significant environmental impact.  

The District has admitted that all six currently-proposed rules and three future rules are 
part and parcel of the same strategy to reduce emissions from refineries but failed to consider the 
cumulative costs of compliance with so many substantive new requirements at the same time.  
Nor has the District considered the resource constraints associated with developing multiple new 
compliance programs within the same extremely short timeframe; nor the economic feasibility of 
making so many expenditures within the same short timeframe; nor, finally and most 
fundamentally, why this comprehensive revision of the District’s current, successful program is 
needed in the first place.  

In addition, the District has not evaluated the extent to which this separate treatment of 
the various rules overstates the degree of emissions reductions assumed by these rules.  Thus, for 
example, any controls required by Rule 12-16 would also likely reduce emissions from 
equipment leaks and FCCU operations, as refineries are forced to curtail production to comply 
with these limits.  Yet the District’s emissions reduction analysis under Rule 6-5 assumes that the 
FCCUs will be operating under their current regulatory status and does not account for emissions 
reductions that will be achieved under Rule 12-16.  In other words, the District double-counts 
emissions reductions: it assumes that each individual rule will reduce emissions from the current 
baseline, without considering how that baseline will already be reduced by the other three
proposed rules.  The District cannot fully evaluate either the costs or the impacts of so many new 
rules by pretending that each exists in a vacuum, unaffected by any of the other proposed 
changes.

Finally, the District’s required analyses under Section 40727.2 of the California Health & 
Safety Code are uniformly cursory and do not provide the level of detail required by law.  
Section 40727.2 requires a detailed comparison of the “elements” of each new rule to the same 
elements of all relevant existing rules, including not just the level of control required, but 
averaging time, units of measurements, operating parameters, work practices, monitoring 
requirements, reporting requirements, and recordkeeping obligations (including test methods, 
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format, content, and frequency).  CA H&S Code § 40727.2(c)-(d).  As discussed in more detail 
in the individual comments below, many of the proposed rules overlap extensively with existing 
rules.  The Section 40727.2 analyses, however, provide only a high-level, cursory review.  Thus, 
for example, the analysis for Rule 12-15 notes that the emissions inventory requirement overlaps 
with various other emissions reporting program, but it does not analyze the differences in the 
scope of information required to be submitted (e.g., the inclusion of vessel and railroad 
emissions under the new rules), the level of detail required (e.g., the highly-detailed, equipment-
by-equipment approach under the new rules), or the differences in required measurement 
approaches (e.g., reporting based on actual emissions from detailed monitoring under the 
proposed rules, vs. AP-42 emissions factors under the existing emissions fee program). See Staff 
Report, Appx. E. A detailed analysis as required by Section 40727.2 would demonstrate the very 
real burden posed by these duplicative and inconsistent requirements.
  
III. Comments on Regulation 12, Rule 15

A. General Comments

1. Emissions inventories, crude slate reporting, and emissions profiles

WSPA and its members support the goal of developing an accurate inventory of refinery 
emissions, because such an inventory is necessary for the Department to develop appropriate 
regulations and accurately assess the costs and benefits of those regulations.  As proposed, 
however, the emissions inventory requirements in Rule 12-15 will not meet these goals.  We 
outline below specific legal concerns with the emissions inventory requirements as currently 
written; additional information is provided in the attached technical comments.  

Necessity.  

As proposed, Rule 12-15 does not meet the “necessity” requirement set forth in § 
40727(b)(1).  

By far the most significant and concerning aspect of the emissions reporting required by 
Rule 12-15 is the new obligation for refineries to report information characterizing their crude 
slate and preprocessed feedstocks, including detailed operational data, on a monthly basis.  The 
only justification provided for gathering this highly confidential operational data is the 
possibility that, as unspecified new sources of crude oil become available, the changes might, at 
some unspecified future time, result in increased emissions of VOCs and H2S from storage, 
loading, and equipment leaks.  Staff Report at 12-16-17.  Thus, the District hypothesizes, directly 
tracking monthly crude slate composition, preprocessed feedstock composition, and annual 
emissions may help the District determine “any relationship between overall emissions and crude 
oil composition.”  Id.  

This is an academic exercise, not a “need” that justifies an entirely new regulatory 
program.  The District hypothesizes that changes in crude oil supply may affect refinery 
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emissions.  It further hypothesizes that tracking both emissions and crude slate will allow it to 
discover a correlation between the origin or composition of specific crude oil supplies and 
subsequent refinery emissions.  And, finally, it hypothesizes that correlation equals causation, 
and that this new knowledge will then allow it to develop new regulations – regulations that will, 
presumably, restrict or prohibit crude oil supplies that the District concludes are “bad.”

The Staff Report directly admits that refinery emissions have consistently decreased over 
time, with only periodic increases due to short-term factors.  Staff Report at 12-16-17.  This 
conclusion is fully supported by existing ambient monitoring data and emissions inventories, 
which demonstrate consistent decreases in emissions and improvements in air quality.  
Accordingly, the data demonstrate – and the District admits – that there is no current need for 
this data; rather, the concern is limited to the possibility of future emissions increases based on 
future changes in the crude slate.  The mere possibility of future feedstock changes does not 
demonstrate the “necessity” for the new rules.

However, even if this desire to perform academic experiments could be construed as a 
legitimate “need” supporting immediate regulation, the proposed regulation will not obtain the 
desired results, because it is built on a number of false assumptions and faulty logic.  

First, the District seems to assume that the possible new sources of crude oil will generate 
a sea change in crude slate composition.  See Staff Report at 12-16-10.  This is simply 
unsupported by any relevant facts; indeed, existing crude oil supplies already provide a high 
degree of variability in the crude slate composition.  The “new” crude oil sources of which the 
District is so afraid are well within the ranges of the existing crude slates that refineries have 
been using for years.  Or, to put it another way, refineries are designed to process a specific 
range of crude blends.  Therefore, they can use only those “new” supplies of crude oil to the 
extent that they can blend them to fall within their existing design parameters.  If a refinery 
wanted to process new crude oil blends that fall outside these design parameters, it would first 
need to modify its equipment and/or metallurgy to do so – changes that would already be 
regulated under existing permit rules.  Availability of “new” crude sources is not a new 
phenomenon, yet the District’s emissions inventory continues to decline.

Second, the assumption that changes in crude oil supply will necessarily increase refinery 
emissions ignores the fact that refineries are currently subject to stringent emissions limits that 
apply irrespective of the feedstocks used.  For example, refineries must meet stringent SO2 limits 
under federal and state law, and they must ensure that the fuels they produce comply with 
stringent fuel composition requirements.  Therefore, any refinery that processes high-sulfur 
crude blends must, as the District notes, “have the capacity to remove large amounts of sulfur 
from the crude oil[.]”  Accordingly, if the change in crude oil supply results in the use of higher-
sulfur crude blends, the result will not necessarily be higher sulfur emissions – as the District 
itself acknowledges, the result will be the installation of more controls to comply with existing 
regulatory limits see Staff Report at 12-16-10 (“refineries will update and/or modify their 
equipment to meet more strict regulatory fuel requirements and potentially to process crude oil 
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from different sources”).2  And even these upgrades themselves will trigger additional control 
requirements, under either the federal New Source Review program or the District’s construction 
permitting program.  Thus, it is very unlikely that a change in crude oil supply with result in 
emissions increases from refineries, because any such emissions increases would already be 
addressed and mitigated under the many programs that already apply to refineries.

Third, the proposed regulations will not generate the kind of data necessary to identify 
correlations between crude blends processed and air emissions.  Before any given batch of crude 
oil received at a refinery is processed, it is typically blended with other batches of crude with
different properties, so that the crude blend meets all refinery specifications for properties such 
as vapor pressure, acidity, and other characteristics before it is stored and processed.  Thus, 
reports of the crude blends processed by a refinery will not allow the District to assess the 
emissions associated with individual deliveries of crude oil from a specific location – nor will the 
annual emissions inventory allow the District to trace emissions to the specific hours when a 
specific crude blend was processed at a specific process unit, or account for the many entirely 
unrelated factors that may affect emissions (e.g., ambient temperatures, characteristics of 
catalysts and other processing materials). In other words, even though the rule would require 
reporting of the specific composition of crude handled during a specific time period, it will not 
trace that composition back to specific deliveries of crude oil from a specific location; nor will 
the emissions inventory allow the District to trace the emissions that occurred at the precise time 
a crude blend containing that crude oil was being processed.  In fact, the District’s requirements 
do not even clearly delineate between crude oil and crude blends.

Finally, the District’s proposed experiment is simply not designed to be able to identify 
causal links between crude composition and refinery emissions (the purported ultimate goal of 
this entire regulation).  At best – assuming that all of the other problems identified above could 
be addressed – the data collected could indicate only whether there is some as-yet-undefined
correlation between the composition of a particular crude and the emissions from that crude.  But 
as any freshman student knows, correlation does not mean causation.  To identify a causal link, 
an experiment must be limited to testing a single variable, with all other variables held constant; 
otherwise, the effects of the other correlated variables will confound the results, preventing any 
conclusions about which variable caused the observed effects.  Here, the District itself 
acknowledges three other macroeconomic factors that can lead to increased refinery emissions 
(increased demand; compensation for production losses in other areas; and upset 
conditions/accidents).  Staff Report at 12-16-17.  The District ignores many other variables, such 

                                                
2 The Staff Report seems to implicitly recognize that the existence of these required controls and 
regulatory limits will minimize or eliminate any emissions increases associated with processing 
heavy crude oil, as it instead focuses on increased emissions from storage, loading, and 
equipment leaks.  The proposed rules, however, apply to all refinery operations, not merely 
storage, loading, and equipment leaks.  The possibility of future emissions increases from a small 
subset of refinery operations does not support the necessity of regulations across all other 
refinery operations.
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as the existing operational or permit limits discussed above, that will further confound the
results.

Authority.  

The proposed emissions inventory and crude reporting requirements also do not satisfy 
the “authority” criterion of § 40727.   Note that the District is, by definition, a subsidiary body; 
as discussed in more detail below, its authorization to act is limited to the authority vested in it 
by the State and Federal governments.  Accordingly, each regulation must be authorized by a 
specific state or federal statutory provision.  Here, the Staff Report identifies eight specific 
provisions of the California Health and Safety Code as authority for these provisions:  §§ 40000, 
40001, 40702, 40725, 40726, 40727, 40728, and 44391.  We address each of these in turn.

Section 40000 grants the District the “primary responsibility” for control of air pollution 
from stationary sources.  This provision does not grant authority to issue specific rules; rather, it 
allocates responsibilities between the District and the State.

Section 40702 authorizes the District to “adopt rules and regulations” and take action as 
“necessary or proper to execute the powers and duties granted” to it by the California statutes.  
This provision also does not independently authorize the instant regulations; rather, it is merely a 
general grant of rulemaking authority, to the extent those rules are otherwise authorized by 
California law.

Sections 40725-28, in turn, set forth the process the District must follow to adopt new 
regulations.  This includes compliance with the six specific criteria set forth at § 40727(a);
meeting the public notice and hearing requirements of § 40725-26; and preparing the required 
analyses under § 40728.  These provisions, again, do not grant authority to issue specific rules.

The only substantive statutory provisions that the Staff Report cites as authority for the 
current rules are Sections 40001 and 44391.  We therefore address these in more detail.

Section 40001 grants the District the general authority to adopt rules and regulations “to 
achieve and maintain the state and federal ambient air quality standards”; to “enforce all 
applicable provisions of state and federal law”; and to prevent or abate air pollution episodes.  
Here, the rules in question do not enforce existing provisions of state or federal law, but instead 
represent new legal obligations that go well beyond these other requirements.  Similarly, the new 
rules do not address air pollution episodes.  Accordingly, the only relevant provision in Section 
40001 is the authorization to adopt rules “to achieve and maintain the state and federal ambient 
air quality standards[.]”

This constraint means that Section 40001(a) can authorize only those provisions of this 
rule that regulate criteria pollutants (i.e., those that are subject to state and federal ambient air 
quality standards.”  Therefore, this section cannot be used to authorize any regulation of toxic air 
contaminants (“TACs”) or greenhouse gases (“GHGs”).   We address the regulation of TACs 
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below, in the discussion of Section 44391.  However, neither Section 40001 nor Section 44391 
authorizes the adoption of new requirements for GHGs.  Accordingly, all greenhouse gas 
requirements set forth in Regulation 15 are ultra vires and not authorized by any of the cited 
statutory provisions. 

Section 40001(c) further requires that, before adopting any rule or regulation to reduce 
criteria pollutants, the District must first “determine that there is a problem that the proposed rule 
or regulation will alleviate[.]”  As discussed above in the “necessity” section, the District has 
identified no such “problem” here; rather, the District has merely hypothesized that there may at 
some point in the future be a problem, if more crude oil is transported from different sources, and 
if refineries change their crude blends in response to the changing supply, and if this change then 
results in an increase in emissions of criteria pollutants.  For the reasons discussed above, this 
string of conjectures does not arise to the level of a “problem” requiring regulation.

Section 40001(c) also requires that before regulating criteria pollutants, the District 
determine “that the rule or regulation will promote the attainment or maintenance of state or 
federal ambient air quality standards.”   The crude and preprocessed feedstock reporting 
requirements, however, are monitoring and reporting only; the District has provided no 
demonstration of how gathering and reporting the detailed information requested will improve 
the area’s attainment status.  

This omission is especially relevant given the significant and detailed emissions 
information refineries are already compelled to report.  The District has not even attempted to 
evaluate the extent to which the existing refinery emissions reports are already providing data to 
assist the District in developing the correlations it seeks.  Indeed, Section 40001(d) specifically 
compels the District to provide alternative vehicles for regulated entities to achieve the same 
results via alternative monitoring and recordkeeping.  Yet here, the District has not even 
evaluated the extent to which the existing reporting obligations already meet these criteria.

Section 44391 is a portion of the Air Toxics “Hot Spots” Act, which implemented a 
statewide program to characterize risks from TACs and reduce risks that exceeded a threshold set 
forth in the statute.  Section 44391 implements a portion of that program:  it requires facilities to 
perform a toxic risk reduction audit and develop a plan to reduce TAC emissions when a health 
risk assessment (“HRA”) indicates that the facility’s emissions pose a significant risk.  It further 
allows the District to review the plan (§ 44391(f)-(g)); shorten or lengthen the time for 
implementation (§ 44391(b)-(c)); to provide assistance to small businesses (§ 44391(d)); and to 
require updates to the plan when new risk information or new emissions controls technologies 
become available (§ 44391(i)).

Nothing in Section 44391 authorizes the District to adopt regulations implementing the 
Hot Spots Act; indeed, all of the authorities referenced in this provision involve individual case-
by-case determinations and plans, not industry-wide requirements. 
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None of these authorities support reporting of the detailed operational information and 
crude slate and preprocessed feedstock composition that the proposed rules require.  Section 
44340 requires that emissions inventory plans collect or calculate emissions data at “the primary 
locations of actual and potential release for each hazardous material,” but nothing in this section 
requires – or authorizes – any operational data as part of this submission. 

Finally, outside the scope of the statutory authorities cited by the District,3 we note that 
Section 40701(g) grants the District the authority: “To require any owner or operator of any air 
pollution emission source, except a noncommercial vehicular source, to provide (1) a description 
of the source, and (2) disclosure of the data necessary to estimate the emissions of pollutants for 
which ambient air quality standards have been adopted, or their precursor pollutants, so that the 
full spectrum of emission sources can be addressed equitably pursuant to Section 40910.”  This 
provision generally allows the District to obtain data to calculate emissions for criteria pollutants 
– something that the District has already done through its many existing programs.  Nothing in 
this provision allows the District to obtain detailed operational data, such as ongoing crude slate 
and preprocessed feedstock reporting, that is not necessary to develop the requested emissions 
data.

Clarity

Section 40727(a) requires that before adopting or amending a rule or regulation, the 
District shall make a finding of clarity, which in turn is defined as meaning “that the regulation is 
written or displayed so that its meaning can be easily understood by the persons directly affected 
by it”.  WSPA members are directly affected by the proposed rules, but many provisions set forth 
unclear or inconsistent requirements.  See the attached technical comments for a detailed 
discussion of specific issues.

Consistency and Nonduplication

Section 40727(b)(4) & (5) requires the District to demonstrate both that any new 
regulation harmonizes with existing requirements, and that such regulation does not duplicate 
requirements already imposed under federal or state law, unless the duplicative regulation is 
necessary for the District to execute its powers and duties.  The emissions inventory obligation in 
the proposed Rule 15 violates both of these requirements, and in doing so imposes even more 
significant burdens on the regulatory community.

                                                
3 As discussed above, the “reference” obligation of § 40727(b)(6) requires the District to identify 
the specific authority that it is implementing or interpreting in adopting these new regulations.  
Accordingly, to the extent the District relies on statutory authority beyond that it has specifically 
identified, its failure to refer to this other authority violates § 40727(a).  Nevertheless, for the 
purpose of assisting in the development of a complete record, we address additional statutory 
provisions that it appears likely that the District may rely on.
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First, the emissions inventory requirement duplicates a variety of emissions reporting 
obligations.  Comprehensive criteria pollutant and toxic pollutant emissions inventories are 
required in the form of annual updates to District Permits to Operate; EPA Toxic Release 
Inventories; and Toxic Substances Control Act Inventories.  Both EPA and CARB require 
submission of annual Greenhouse Gas inventories.  Innumerable Title V emissions reports are 
required for specific sources, based on the litany of existing rules establishing emissions 
reporting, pursuant to the requirements of specific District and Federal rules.  

At the same time, the new emissions inventory requirements differ from these existing 
programs in critical ways.  For example: 

 BAAQMD Title V permits require emissions reports by source and pollutant to 
satisfy specific permit conditions (e.g. quarterly criteria pollutant emissions reports 
for Ultra Low Sulfur Diesel Process unit) or BAAQMD rules (e.g. Reg 9-10 NOx

reports for pre-1994 heaters and boilers).
 GHG inventories for EPA and CARB are determined by source type (e.g. combustion 

sources, H2U plants, etc.), whereas Rule 12-15 requires GHG emissions to be 
reported for the entire “source” (defined as the refinery and any co-located 
operations).  This requires an entirely new and inconsistent approach to developing 
emissions inventories under both programs.

 EPA TRI reports emissions to air by chemical compound distinguishing emissions by 
point or fugitive source groups, not individual sources.

 BAAQMD annual update emissions estimates usually include criteria pollutants only 
for those sources selected each year (a subset of the entire facility) and selected VOCs 
for fugitive components.

 Emissions calculations that facilities are required to perform to determine their annual 
fee payments are based on emissions factors, while the new emissions inventories 
must be based on actual emissions data.

 The new program includes emissions from additional sources not regulated under any 
other federal, state, or local refinery emissions inventory requirement (e.g., co-located 
sources, cargo carriers).

WSPA and its members support the need for an accurate emissions inventory based on 
actual refinery operations.  As currently structured, however, Rule 12-15 imposes both 
duplicative and inconsistent emissions reporting obligations on refineries.  The District has not 
even evaluated the scope of this overlap, much less the additional costs that such duplicative 
reporting will impose on refineries.  Nor has the District determined whether the proposed 
changes will result in documented improvements to the emissions inventory.  WSPA requests 
that the District re-evaluate the emissions inventory requirements under Rule 12-15 and existing 
laws and regulations to minimize these many inconsistencies that impose significant compliance 
costs on refineries while providing no environmental benefits. 
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2. HRA Modeling Protocol, Modeling, and HRA

Necessity

In addition to the new emissions inventory requirements, proposed Rule 12-15 requires 
an entirely new Health Risk Assessment (“HRA”) Modeling Protocol and HRA.  However, the 
District’s record of rulemaking has not demonstrated that a need exists for these new regulations.  

The Staff Report attempts to demonstrate a need for the regulation by referring to the
existing TAC inventories, noting that the five regulated refineries are among the top ten facilities 
in the District for risk-weighted TAC emissions, based on 2012 data.  Staff Report at 12-16-17.  
The fact that refineries are on a “top ten” list of risk-weighted TAC emissions does not 
demonstrate that any of the facilities on that list pose a significant risk that requires additional 
assessment or control. Sources that are not even included on this list, such as mobile sources, 
may pose a far greater risk to the public than any of these sources.  The rulemaking record does 
not contain any documentation demonstrating that the District reviewed the extensive available 
TAC emissions data from each refinery and determined that those emissions pose an 
unacceptable risk that requires additional action. In fact, the District’s Community Air Risk 
Evaluation (CARE) Program was formed to identify most vulnerable populations to air pollution 
health impacts, and of the five Bay Area refineries, only one refinery is located in a CARE 
identified impacted community.  All the impacted communities are adjacent to high-traffic 
corridors, strongly suggesting that the true driver for air pollution vulnerable community impacts 
are freeways, not refineries.  Improving Air Quality and Health in Bay Area Communities, 
Community Air Risk Evaluation Program Retrospective & Path Forward (2004 -2013), 
BAAQMD 2014.

Furthermore, to the extent emissions from a refinery did pose any remaining risk, the Hot 
Spots program would already require that refinery to further reduce emissions to minimize those 
risks.  The Hot Spots program specifically requires increasing levels of response if facilities do 
not decrease their impact below the established risk thresholds.  The rulemaking record contains
no data or analysis of the ongoing effect of the Hot Spots program, or of the extent to which any 
risks may remain after full implementation of the controls required by that program; indeed, 
there is no information at all in the record to suggest that this program is not already effectively 
addressing any remaining TAC risks associated with refinery operations.  In fact, the Staff 
Report directly acknowledges that refinery emissions have decreased over time.  Staff Report at 
12-16-17.

Authority

The sole authority cited for the new HRA requirements is Section 44391. Section 44391, 
however, does not authorize HRAs.  

Indeed, no provision of the Hot Spots program authorizes Districts to compel across-the-
board submissions of HRAs.  Rather, after the submission of the emissions inventories, the 
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District was required to prioritize each facility into three tiers; HRAs were then required on a 
schedule, with the highest-priority category first.  § 44360.  These HRAs, in turn, led to airborne 
toxic risk reduction audits and, where appropriate, the development of individual plans to 
mitigate significant risks.  § 44391.  After this initial evaluation and implementation, updates 
may be required on a case-by-case basis where “new information becomes available” on the risks 
posed by a specific facility, or new emission reduction technologies would significantly impact 
risks to exposed persons.  § 44391(i).  The District has made no such facility-specific findings 
here, nor has it identified any such new technology.

Clarity

Please see the attached technical comments.

Consistency/Nonduplication  

Please see the attached technical comments.  Because the HRA is based on modeling, 
which in turn is based on data from the emissions inventories, the significant concerns with the 
accuracy and consistency of the emissions inventories will lead to inaccurate modeling results.

3. Ambient Monitoring Requirements

Necessity

The District has identified no need supporting additional monitoring requirements, either 
at the refinery fenceline or within the community.  The Bay Area already has an extensive 
network of ambient monitors for criteria pollutants; similarly, the federal Refinery Maximum 
Achievable Control Technology (“MACT”) standards that were signed on September 29, 2015 
will require refineries to implement fenceline monitoring for benzene.  

Authority

None of the specific statutory provisions cited in the Staff Report authorize the District to 
require either ambient monitoring or community monitoring.

Other provisions not cited by the District do address monitoring, but none authorize the 
monitoring required here.  Section 40715 requires the District to establish and implement its own 
TAC monitoring network, pursuant to the state board’s guidelines.  However, nothing in this rule 
allows the District to assign this obligation to specific stationary sources operating within the 
District. Indeed, even if the District could delegate this obligation, it is not clear how the District 
could delegate its eminent domain powers to private entities, as would be necessary to allow 
individual companies to obtain access to property at appropriate locations throughout the 
community to install the required monitors.
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Section 44342 authorizes the state board to develop requirements for source testing and 
measurement; Section 44342(c) further clarifies that the state board may identify fenceline 
monitoring as one mechanism of measuring source emissions.  However, none of these 
provisions address community monitoring; indeed, the purpose of fenceline monitoring under 
44342(c) is specifically to confirm emissions from the facility; community monitoring can serve 
no similar purpose, as such monitors will necessarily capture emissions from a variety of sources 
operating in the area.  Further, the authorization to require monitoring as part of an emissions 
inventory is specifically granted to the state board, “in consultation with” the districts; individual 
districts are granted no authority to act except through the state board itself. 

Clarity

There is a substantial lack of clarity with respect to the Monitoring Guidelines and 
specific regulatory requirements.  Please refer to the attached technical comments.

Consistency/Nonduplication

The fenceline monitoring obligation is duplicative of monitoring requirements imposed 
under the Refinery MACT.  Therefore, to minimize the incurrence of unnecessary costs and 
duplicative compliance requirements, the fenceline monitoring requirements should be consistent 
with federal Refinery MACT requirements.  Furthermore, any monitoring requirements imposed 
as part of the Hot Spots program under Section 44342 or other state or local requirements should 
be harmonized with these monitoring protocols, so that the data collected by the fenceline 
monitors required under the Refinery MACT may be used as part of the required emissions 
inventories and HRAs. 

Further, based on our inquiry of reputable vendors, there is no commercially-available 
technology that will accurately detect the wide array of TACs proposed by the District at the 
extremely low thresholds required. Furthermore, there is no sufficiently accurate way to ascribe 
the emissions back to a source when a refining facility is situated between two Interstates with 
considerable automotive congestion and emissions, as well as other municipal and industrial 
sources.  This is an active area of research.
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B. Comments on Specific Provisions

1. 12-15-207:  Inclusion of cargo carrier emissions

Section 12-15-207 expressly requires facilities to include emissions from cargo carriers in 
their facility emission inventories, and the HRA protocol requirements do not clearly identify 
that mobile source emissions be excluded from the HRA, in spite of WSPA’s previous comments 
identifying the importance of clarifying this exclusion.  If emissions from cargo carriers are 
included in the HRA, then the requirements of Rule 12-16 are regulating those cargo carrier 
emissions through District limitations on facility emissions – a result that is clearly in conflict 
with the stated intent of AB 2588.  

Federal law preempts the District’s proposed section 12-15-207.  The Interstate 
Commerce Commission Termination Act (“ICCTA”) includes an express preemption clause that 
grants the Surface Transportation Board (“STB”) “exclusive” jurisdiction over:   

(1) transportation by rail carriers, and the remedies provided in this part with 
respect to rates, classifications, rules (including car service, interchange, and other 
operating rules), practices, routes, services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or discontinuance of 
spur, industrial, team, switching, or side tracks, or facilities, even if the tracks are 
located, or intended to be located, entirely in one State.”

49 U.S.C. § 10501(b)(1)-(2) (emphasis added).  The STB’s exclusive jurisdiction over these 
areas “preempt[s] the remedies provided under Federal or State law.” 49 U.S.C. § 10501(b). 

Ninth Circuit precedent makes clear that the “ICCTA ‘preempts all state laws that may 
reasonably be said to have the effect of managing or governing rail transportation.’”  Ass'n of 
Am. Railroads v. S. Coast Air Quality Mgmt. Dist., 622 F.3d 1094, 1098 (9th Cir. 2010) (internal 
citation omitted).  The District’s proposed rules regulate rail transport emissions by including 
such preempted rail operations in the facility emission inventories and imposing emission limits 
on such facility emissions, thereby regulating the rail operation emissions.  The Ninth Circuit 
expressly held in Association of American Railroads that SCAQMD rules limiting emissions 
from idling trains were rules managing or governing rail transportation and were, therefore, 
preempted by the ICCTA.

Moreover, the District lacks the authority under California law to regulate emissions from 
railroad locomotives, and its attempt to do so through these proposed rules is unlawful.  The 
California Health and Safety Code explicitly prohibits the District from regulating air 
contaminants from railroad locomotives.  See California Health and Safety Code § 40720 (“No 
order, rule, or regulation of any district shall, however, specify the design of equipment, type of 
construction, or particular method to be used in reducing the release of air contaminants from 
railroad locomotives.”)  (Emphasis added.)  As discussed above, the District’s proposed rules 
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would regulate air emissions from railroad locomotives by requiring that such emissions be 
included in the facility emission inventory and then imposing limits on facility emissions. 

Similarly, the District lacks the authority to regulate emissions from marine vessels. In 
Pacific Merchant Shipping Ass’n v. Goldstene, 517 F.3d 1108 (9th Cir. 2008), the 9th Circuit 
found that CARB regulations limiting emissions from the auxiliary diesel engines of ocean-going 
vessels within 24 miles of the California coast were emission standards and thus preempted by 
the Clean Air Act.  The court stated: “In the end, Clean Air Act § 209(e)(2) preempts the Marine 
Vessel Rules and requires California to obtain EPA authorization prior to enforcement because 
the Rules are ‘emissions standards’ that require the engines ‘not emit more than a certain amount 
of a given pollutant.’”)  Id. at 1115 (internal citation omitted).      

Existing law similarly restricts the District’s ability to make a stationary source owner 
responsible for emissions from marine vessels.  The D.C. Circuit Court of Appeals has already 
ruled that “it is entirely implausible that a vessel’s ‘to-and-fro’ emissions could be attributed to a 
marine terminal owner under any approach that the [Clean Air Act] would tolerate[.]”  NRDC v. 
EPA, 725 F.2d 761, 764 (D.C. Cir. 1984).  EPA has concluded that “[t]he ‘to and fro’ emissions 
and ‘hotelling’ emissions from the vessels are associated with the normal seagoing activities of 
the vessels and not with the industrial activities associated with the port[.]”  Letter from C. 
Sheehan (EPA Region 6) to M. Cathey, El Paso Energy, and D. Dutton, Akin, Gump (Oct. 28, 
2003).  

Furthermore, emissions associated with the transport of goods are already being managed 
under various state-level programs.  See, e.g., the Goods Movement Emission Reduction 
Program, CA Health & Safety Code §§ 39625 et seq.; id. § 39630-32 (restricting incineration on 
vessels).  These programs clearly allocate responsibility for implementation and enforcement to 
the state, not the District.  See, e.g., id. §§ 29625.02(c); 39631(a).  The Air Resources Board has 
further adopted, and continues to consider, a variety of emissions reductions measures that relate 
to many aspects of port operations, including cargo handling, operation of commercial harbor 
craft, fuel usage, and the use of shore power.  No statutory provision provides similar 
authorization to the District; indeed, in those few instances in which the District is authorized to 
implement and enforce a program, the Code clearly says so.  See, e.g., id. § 44299.80 et seq.
(authorizing the District to provide grants for projects under the California Port Community Air 
Quality Program).

2. 12-15-217:  Inclusion of emissions from non-refinery activities

In addition to the obligation to include cargo carriers under Section 12-15-207, Section 
12-15-217 further requires that facilities include in their emissions inventories (and thus, by 
extension, their HRAs and subsequent emissions reductions plans) emissions from non-refinery 
sources that are located on or near refinery property, regardless of whether the refinery owns or 
operates the sources that generate these emissions.  This obligation exceeds the District’s 
authority.  
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At the outset, and as discussed above, none of the authorities cited in the Staff Report 
grant the District this authority.  Moreover, while Section 40701(g) authorizes the District to 
collect information regarding emissions from “any air pollution emission source,” the District 
may seek this information only from the “owner or operator” of the “air pollution emission 
source.”  Here, the “air pollution emission sources” in question – such as co-located hydrogen 
plants under § 217, or vessels or railcars under § 207 – are both owned and operate by unrelated 
third parties, not the owner or operator of the refinery itself.  Accordingly, to the extent the 
District requires additional data regarding the air emissions from these “air pollution emission 
sources,” it must seek this information from the owners and operators of those sources directly.  

Indeed, it is not clear how the District expects a refinery owner to quantify and report 
accurate emissions data from sources and operations that it neither owns nor controls.  Refineries 
do not have statutory or regulatory authority to compel a third party to provide data regarding 
that entity’s emissions – much less the detailed, point by point operational data required under 
Rule 15.  We note that Section 217 purports to require the owner/operator of any “support 
facility” to provide this information to the Petroleum Refinery Owner/Operator, but there is no 
mechanism for the Refinery Owner/Operator to enforce this obligation.  Moreover, vessels and 
railcars are not “support facilities” and so are not even subject to this obligation.  

Accordingly, Section 217 impermissibly holds refineries legally responsible for failing to 
provide information they have no authority to compel others to provide.  Furthermore, even if the 
third party were to voluntarily provide the requested information, the refinery itself would have 
no legal right or mechanism to review and validate the data to ensure that it is true, accurate, and 
complete, as the proposed rule provides no private right of action for the refinery owner against 
the owner or operator of the co-located source, railcar, or vessel. 

3. 12-15-409 to 12-15-410:  Emissions inventory and modeling guidelines

As currently proposed, Rule 12-15 states that the District will develop guidelines for 
developing the emissions inventories and modeling protocols; the Rule further provides that the 
District will periodically review and update these guidelines.  Because the legal authorization for 
this program rests largely in the Hot Spots program, WSPA requests that the guidelines for 
developing the TAC inventories and modeling be consistent with the guidance established by the 
State under Section 44342.

Furthermore, the emissions inventories and modeling results that are the subject of these 
guidelines have highly significant ramifications on refinery owners and operators, as the results 
determine to what extent additional controls are necessary.  Accordingly, it is critical that the 
District’s guidelines be based on a complete, objective review of the best available science and 
technology, with an opportunity for all interested parties to submit information and comments on 
the proposed guidance.  Proposed Rule 12-15 do not allow for any review of the District’s 
emissions inventory guidelines.  
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See the attached technical comments for a more detailed discussion of concerns with the 
existing guidelines and the guideline development process.

4. 12-15-411: Confidentiality Provisions  

The trade secret protections set forth in § 12-15-411 are insufficient to adequately protect 
highly confidential data, such as that contained in the requested crude slate reports and in the 
Solomon reports.  Given that the legal authorization for disclosure of such data rests largely on 
the Hot Spots program, the trade secret provisions in the proposed rule must provide all of the 
protections guaranteed in § 44346, including the right to notification before any information is 
disclosed and criminal enforcement against District employees who knowingly and willfully 
disclose such information.  Further, to the extent the information required to be submitted will be 
submitted or maintained by the District in electronic form, the District has not demonstrated that 
it is equipped to provide adequate cybersecurity measures to protect this sensitive information.

5. 12-15-412:  Energy utilization analyses

Section 12-15-412 requires refineries to provide to the District copies of fuels studies 
performed by HSB Solomon Associates.  The Staff Report indicates that the basis for this 
requirement is the District’s desire to minimize GHG emissions within the District:

Although the GHG Cap-and-Trade program under AB 32 requires an overall 
GHG emission reduction in the state, it is possible that Bay Area refineries will 
partially meet their GHG reduction requirements by purchasing GHG allowances 
generated outside the Bay Area.

The Energy Audit element of Rule 12-15 (Section 12-15-412) would provide 
refinery data that Air District staff could use to determine whether less-than-
optimum energy management is occurring at Bay Area refineries. If there are 
areas of energy management that can be significantly improved—and especially if 
the refineries opt to purchase GHG allowances rather than implement best 
practices in energy management—the Energy Audit would allow Air District staff 
to determine whether a targeted rule-making should be pursued to achieve actual 
GHG emission reductions at Bay Area refineries in order to ensure the 
achievement of GHG emissions reduction goals as well as the realization of 
associated co-benefits.

Staff Report at 12-16-25 to 26.

As discussed above in WSPA’s comments on the emissions inventory requirements, none 
of the statutes that the District cites as authorization for this proposal allow the District to 
regulate GHG emissions.  Indeed, WSPA has not identified any statutory provision that 
authorizes the District to regulate GHG emissions; all of the existing GHG programs are 
operated and implemented at the state or national level.  See, e.g., CA Health & Safety Code § 
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38510 (“The State Air Resources Board is the state agency charged with monitoring and 
regulating sources of emissions of greenhouse gases that cause global warming in order to reduce 
emissions of greenhouse gases.”).  It would be entirely inappropriate for the District to regulate 
GHG emissions directly, given that the sole basis for regulation is their national/international 
effects; indeed, localized regulation of GHGs may even interfere with state and national control 
efforts.  See Letter from R. Corey, California Air Resources Board, to J. Broadbent, BAAQMD 
(Sept. 17, 2015).  The purpose of the state cap-and-trade program is to provide market 
mechanisms to facilitate GHG reductions.  By restricting activity in one part of the market, the 
District’s actions would frustrate the efficient operation of the cap-and–trade market.  Further, 
there is no need within the District to reduce GHG emissions locally, as GHGs are a global 
pollutant with no localized emission impacts.

The District also seeks to compel refineries to provide documents that they do not have 
the right to disclose.  The studies in question were performed by Solomon, and are the property 
of Solomon, not the refineries.  The District already has access to the same underlying data that 
Solomon reviewed, as the refineries are already required to report this data under their existing 
annual emissions inventory requirements.  Accordingly, to the extent the District has a legitimate 
basis to investigate the refineries’ energy efficiency, it already has the information required to do 
so.

Further, the District’s effort to compel energy efficiency data are duplicative of CARB’s 
energy efficiency assessment and the energy assessment required under the Boiler MACT, 40 
C.F.R. Part 63, Subpart DDDDD.  Even assuming the District had both the authority to regulate 
GHG emissions and a demonstrated need to compel additional GHG reductions within the Bay 
Area, it has not even evaluated the extent to which these existing requirements already provide 
the necessary data to enable it to do so.

IV. Comments on Regulation 12, Rule 16

A. General Comments

1. Health Risk Thresholds and Risk Reduction Requirements

Necessity

While Rule 15 establishes new requirements for quantifying health risks from TACs, 
Rule 16 implements the remainder of the Hot Spots Act: the determination of whether the HRA 
from a particular facility exceeds acceptable Health Risk levels; and the ensuing obligation to 
take specific actions to reduce any excess risks to below these levels.  Yet the District has 
identified no need justifying such an extensive revision to the Hot Spots program.

First, as discussed above in the comments on Rule 15, the existing Hot Spots program has 
been highly effective. That program remains in effect: facilities continue to implement the 
emissions reductions actions called for under their existing plans; and the existing rules continue 
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to require re-assessments when new information or control technology is developed.  The 
District has identified no data suggesting that these ongoing facility actions and regulatory 
obligations are insufficient to achieve the program’s goals.

The proposed rules, however, go beyond merely implementing the state program: they 
directly redefine what is considered an acceptable Health Risk Threshold.  Again, however, the 
District has identified no data or analysis indicating that these lower thresholds are necessary.  

For example, Section 44360 requires the District to prioritize and categorize various 
facilities for purposes of preparing HRAs, based on the evaluation of a number of factors; 
Section 44363, in turn, requires the District to prepare an annual report that describes these 
priorities and categories.  Yet the rulemaking record does not contain any such reports indicating 
that, for example, the District had concluded that the existing categorization was insufficiently 
protective, or that regulated facilities were not making sufficient progress in reducing excess 
risks.  

The District appears to justify these new HRAs by referring to the new HRA guidelines 
issued by the Office of Environmental Health Hazard Assessment (“OEHHA”).  These 
guidelines, however, simply provide updated methodologies to be used in future routine HRA 
updates; they do not provide new information about risks to the public that warrant immediate 
revision to any specific refinery HRA, much less regulation requiring across-the-board revisions 
to all refinery HRAs.4  Moreover, the California Air Pollution Control Officers Association 
(“CAPCOA”) has already indicated that, in light of these new methodologies, it will develop 
guidelines to assess appropriate public notification and risk reduction thresholds in 2016.  There 
is no need for the District to rush to re-assess risks before CAPCOA has the opportunity to fully 
evaluate and assess the import of these changes. 

Authority

The sole authority cited by the District for its regulation of TACs is Section 44391; that 
section states that, when the District determines that a particular facility’s HRA presents a 
“significant risk” associated with TAC emissions from the facility, the facility must prepare an 
audit and develop a plan to reduce risks to below this “significant risk” level within the next five 
years.  

This provision is part of a larger program that established a stepwise approach to 
regulation of TACs.  First, facilities developed and submitted an initial emissions inventory plan, 
followed by an emissions inventory.  §§ 44340-44341. Next, the District reviewed those 

                                                
4 Proposed Regulation 12-15 references OEHHA’s Air Toxic Hot Spots Risk Assessment 
Guidelines. This guidance document states that the risk assessment process has a great deal of 
uncertainty and is designed to err on the conservative side. As a result, calculated refinery risks 
will be significantly higher compared to previous HRAs, even though there has not been an 
actual increase in refinery emissions.



23

emissions inventories and established priorities for performing HRAs. § 44360). Facilities then 
conducted HRAs based on the priorities established by the District (§§ 44360-44361); if the 
HRA demonstrated that the risks from a specific facility exceeded established thresholds, the 
facility conducted a risk reduction audit and developed a plan to implement risk reduction 
measures.  § 44391.  The only ongoing authority granted the District is to require case-by-case 
updates of facility risk reduction plans when new information becomes available on either the 
risk posed by a specific facility or the available control technologies; it does not grant the power 
to impose across-the-board updates by regulatory fiat.  In short, Section 44391 allows the District 
to force revisions to individual plans in light of new information on existing risks or controls; it 
does not allow the District to move the goalposts of what qualifies as a “significant” risk in the 
midst of these efforts.

Similarly, Section 39650(d) clearly states the Legislature’s intent “that the identification 
and regulation of toxic air contaminants should utilize the best available scientific evidence 
gathered from the public, private industry, the scientific community, and federal, state, and local 
agencies, and that the scientific research on which decisions related to health effects are based 
should be reviewed by a scientific review panel and members of the public.”  Yet the rulemaking 
record contains no indication that the District has conducted such an objective, thorough review 
– much less the scientific and public review process envisioned by the Legislature – to determine 
that the existing Health Risk Thresholds are insufficiently protective of public health.

Clarity

Please see the attached technical comments.

Consistency/Nonduplication

As described in WSPA’s comments to Rule 12-15, the proposed revisions to the Hot 
Spots program pose significant concerns about the duplicative nature of these requirements, yet 
with significant distinctions including both the differences in the scope of coverage and in the 
different health risk thresholds under the proposed regulations.  

Section 40727.2 requires the District to perform a detailed analysis of the overlap 
between the proposed rule and all existing federal, state, and local air pollution control 
requirements that apply to the regulated sources – including a detailed review of each element of 
these programs, such as averaging provisions, units of measure, operating parameters, work 
practice requirements, monitoring requirements, reporting and recordkeeping, test methods, and 
others.  The District’s Section 407.27 analyses for Rules 12-15 and 12-16, however, do not 
identify any requirements that apply to refineries under the existing Hot Spots program.  This 
assertion is incorrect: as described above, the Hot Spots program requires facilities to continue to 
implement their risk reduction plans until emissions have been reduced below the significance 
thresholds; similarly, the District continues to have authority to compel revisions to existing 
plans when new information or technology is developed.  The District has conducted no analysis 
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of the extent to which these statutory provisions continue to apply to the refineries at issue here 
and overlap and/or conflict with the proposed new rules.

2. Refinery-Wide SO2/PM2.5 emissions limits

Necessity

The District has not identified any need that justifies such extensive additional regulation.  
The Staff Report bases the need for the emissions caps solely on the size of the facilities:  
“Refineries are among the largest single sources of criteria pollutants . . . in the Bay Area.”  Staff 
Report at 12-16-17.  This rationale is legally insufficient: it is based solely on the size of the 
facilities involved, without any analysis of the extent to which existing regulations are already 
adequately controlling emissions from these sources, or whether additional regulation is needed 
to meet air quality goals, or whether additional controls on the refining industry are 
technologically achievable or cost-effective.

In fact, the District’s narrow focus on the quantity of refinery emissions obscures the fact 
that air quality in the Bay Area is already good for SO2 and PM2.5.  The proposed rule requires 
each individual refinery to demonstrate attainment with the National Ambient Air Quality 
Standards (“NAAQS”) at the facility’s fenceline.  The District’s analysis, however, ignores the 
fact that the Bay Area is already in attainment with the NAAQS for both SO2 and PM2.5.

5  

Indeed, the District’s analysis under its current rules directly controverts its recent 
arguments to EPA opposing more stringent regulation of certain PM2.5 precursors.  As the 
District stated in 2014:

EPA has determined that PM levels in the Bay Area do not exceed any PM2.5

NAAQS (i) by formally designating the region as “attainment of the standard, in 
the case of the annual PM2.5 NAAQS; and (ii) by administratively determining 
that the region’s PM2.5 levels do not exceed the standard, in the case of the 24-
hour PM2.5 NAAQS.  Because the Bay Area does not have any PM2.5 levels that 
exceed the standards, by definition there are no sources of PM2.5 precursors that 
currently contribute, significantly or otherwise to any PM2.5 levels that exceed the 
standards.

Letter from J. Karas, BAAQMD, to G. Rios, EPA Region 9 (Dec. 22, 2014) (“First Karas 
Letter”) (emphasis added, footnote omitted).  EPA agreed with this assessment and concluded 
that additional regulation of specific PM2.5 precursors was not warranted.  See 80 Fed. Reg. 
52236, 52242 (Aug. 25, 2015).  Given the District’s own conclusion a year ago that further 

                                                
5 The District has been designated as attainment of the annual PM2.5 NAAQS, and more than two 
years ago, EPA affirmed that the Bay Area has achieved attainment with the 24-hour standard.  
See 78 Fed. Reg. 1760 (Jan. 9, 2013).  
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regulation was not warranted to ensure compliance with the NAAQS, the District cannot now 
demonstrate that further regulation is not only warranted but necessary to achieve this same goal. 

The District also ignores the significant improvement in emissions over the past decade.  
CAPCOA’s recent report on the individual air districts’ progress shows this dramatic change:  
based on 2000-2002 data, every single Bay Area county with available data failed to attain the 
PM2.5 NAAQS; based on 2012-14 data, every single one of those counties has now attained the 
NAAQS.  See “California’s Progress Toward Clean Air” (CAPCOA 2015), Appx. G, pp. 65-66.   

All of this improvement has been achieved without the additional controls that will be 
required by the proposed rules.  The District cannot justify source-specific NAAQS compliance 
demonstrations for PM2.5 and SO2 when the area has already achieved the NAAQS for these 
pollutants, and when existing rules continue to improve air quality. 

The District staff presentation to its Board of Directors on October 21, 2015 shows that 
during the winter, when ambient PM2.5 concentrations are highest, wood smoke is by far the 
largest source of PM2.5 emissions in the Bay Area.6  Refineries do not produce wood smoke.  The 
presentation shows that all Bay Area industry contributes less than 20% of winter PM2.5

emissions.  In fact, both wood smoke and mobile sources individually contribute more PM2.5

emissions than all industry PM2.5 emissions combined. 

Furthermore, assuming the District could justify any additional regulation in light of 
these significant air quality improvements, the proposed rules go well beyond any demonstrated 
need.  The Staff Report points out one alleged “hole” in the existing regulatory program:  the fact 
that refineries have certain “grandfathered” equipment that is not subject to mass emissions 
limits.  Staff Report at 12-16-12.  

At the outset, the Staff Report is incorrect in characterizing the treatment of 
grandfathered sources as a regulatory oversight.  The federal Clean Air Act was expressly 
designed to apply more stringent requirements for new and modified equipment while allowing 
for the continued operation of existing sources.  

This regulatory difference, however, does not create a “hole” that the District must fill.  
As the Staff Report notes, refineries are already subject to multiple overlapping requirements.  
See the “partial” list at Staff Report 12-16-16 to 12-16-17.  Many of these programs do directly 
limit emissions from grandfathered sources.  Just a few of these programs include:

 Regulation 9, Rule 10 imposes NOx limits on pre-1994 heaters and boilers.
 Federal MACT standards apply to both new and existing (grandfathered) sources.  

For example, fluidized catalytic cracking units are subject to particulate matter 
and SO2 emission limits under the Refinery MACT.

                                                
6 “Public Hearing on Proposed Amendments to Regulation 6, Rule 3: Wood Burning Devices,” 
October 21, 2015 presented by Tracy Lee, Page 6.
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 Sulfur reduction units are subject to District Rule 9-1 and Refinery MACT SO2

emission limits.  
 Fuel gas combustion devices’ SO2 emissions are similarly restricted by Title V 

permit conditions and consent decrees.  

The District does not even evaluate the extent to which grandfathered sources are already 
regulated under these and many other existing regulations and permit requirements.  Instead, the 
District simply ignores the presence of these programs and controls by focusing on the units by 
which emissions are measured.  Specifically the Staff Report implies that the only acceptable 
regulatory limit is one that directly limits mass emissions from a refinery (e.g., lb/hr).   The mass 
emissions limit, however, is just a way to measure performance; it is not the only way, nor does 
it ensure better control than emissions limits based on a required removal effectiveness (e.g., 
98% reduction), a maximum concentration (e.g., 100 ppm), production efficiency (e.g., lb per ton 
produced), or even an equipment standard (e.g., using floating roofs on tanks).  Focusing on the 
format of the emissions standard, rather than the degree of emissions reductions needed to 
achieve the NAAQS and the cost-effectiveness of the controls available to do so, is putting the 
cart before the horse.  

In sum, the District’s focus on a mass emissions limit as the only “acceptable” 
mechanism to ensure an appropriate level of emissions reductions from grandfathered equipment 
leads it to ignore the significant controls that already apply to this equipment.  As a result, the 
Staff Report does not even evaluate whether a regulatory gap exists, much less assess the 
additional degree of controls that might be necessary to close this gap.  Therefore, the District 
has failed to demonstrate a need for additional regulation to address this alleged regulatory gap.

To the extent any regulatory gap remains, it is a small one.  As the Staff Report itself 
points out, equipment is grandfathered only if (i) it was constructed before 1979, and (ii) it has 
not been modified at any time in the past 35 years.  Staff Report at 12-16-12.  As the Staff Report 
also points out, all refinery equipment installed since that time demonstrates that all other 
refinery equipment – in sum, any equipment installed or modified at any time over the past 35 
years – is already extensively regulated under a panoply of regulations.  Staff Report at 12-16-11 
to 12, 12-16-16 to 17.  Accordingly, to the extent the District can demonstrate any need for 
additional regulation, that need is limited to grandfathered sources.  Nothing in the Staff Report 
demonstrates a need for an additional layer of controls on non-grandfathered sources.  

Finally, the proposed regulation is far more intrusive than is necessary to ensure 
attainment of the NAAQS.  The proposal requires each refinery to perform an individual 
NAAQS compliance demonstration, assuming that each individual piece of equipment is 
operating at its maximum hourly emissions rates, at the same time.  These assumptions result in 
conservatively high emission rate estimates that are far beyond any scenario in which the 
refineries could actually operate.  As a result, the proposed rule will require facilities to reduce 
their permitted emissions rates from equipment across the refinery, even though the maximum 
emission rates during actual operation would never cause an exceedance of the NAAQS.  EPA 
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guidance for demonstrating compliance with the NAAQS states that actual, rather than 
allowable, emissions may be modeled.7

This degree of over-regulation is intrusive and unnecessary to meet the District’s 
legitimate air quality goals.  Existing regulations already provide many alternatives to ensure 
facility-wide emissions do not exceed specified levels, without requiring overly stringent 
controls on each individual piece of equipment.  For example, facility-wide caps or Plant-wide 
Applicability Limits (“PALs”), coupled with ongoing monitoring and emissions tracking, can 
ensure that overall facility emissions do not exceed specified levels, without imposing 
unnecessary restrictions on each individual piece of equipment.  There is simply no need that 
justifies the existing proposal when significantly less burdensome alternatives are available to 
achieve the stated goal. 

Authority

BAAQMD’s attempt to require refineries to demonstrate that, at their maximum hourly 
operating rates for each process unit, their emissions will not violate the NAAQS at the facility 
boundaries runs afoul of the federal Clean Air Act and is therefore unlawful.    

First, the Clean Air Act’s framework makes clear that NAAQS are not intended to be 
enforced against individual facilities.  To set the NAAQS, EPA must evaluate a variety of 
impacts.  The primary NAAQS must be set at a level to protect the public health with an 
adequate margin of safety; this analysis, therefore, focuses on the human health effects of the 
pollutant at ambient concentrations.  42 U.S.C. § 7408(a)(2).  Secondary NAAQS, in turn, must 
be set at a level to protect public welfare.  42 U.S.C. § 7409(b)(2).  

The NAAQS itself is not directly enforceable against individual facilities.  See American 
Trucking Associations, Inc. v. EPA, 175 F.2d 1027, 1044 (D.C. Cir. 1999) (“NAAQS themselves 
impose no regulation upon small entities. Instead, the several States regulate small entities 
through the state implementation plans (SIPs) that they are required by the Clean Air Act to 
develop.”).  Rather, once EPA establishes a NAAQS, Congress directs individual states and 
authorized Districts develop individual SIPs to achieve and maintain the NAAQS within each 
regulated area.  The states and districts then submit demonstrations to EPA that implementation 
of and compliance with the SIP requirements will ensure compliance with the NAAQS across the 
area (the “attainment demonstration).  

The Clean Air Act, however, limits the types of requirements that the state or district may 
take credit for in its SIP.  Specifically, the Act provides that the SIP is limited to “enforceable 
emissions limitations and other control measures, means, or techniques[.]”  42 U.S.C. § 
7410(a)(2)(A).  A general obligation to comply with the NAAQS is not an “emissions limitation” 

                                                
7 SO2 NAAQS Designations Modeling Technical Assistance Document, U.S. EPA, Page 10, 
http://www3.epa.gov/airquality/sulfurdioxide/pdfs/SO2ModelingTAD.pdf.  
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or a “control measure, means, or technique” that can be used for this purpose.  As EPA has
noted, 

The NAAQS should not be confused with emission standards.  The latter 
standards apply to individual sources of air pollution or categories of industrial 
sources.  The NAAQS, on the other hand, serve as benchmarks from which each 
state derives the total emission reductions necessary to be accomplished in a given 
area.  The requisite total emission reductions are translated into specific emission 
limitations that sources must meet on a continuous basis.  Consequently, EPA 
does not enforce the NAAQS per se.  Instead, EPA enforces emission standards 
designed to contribute to achievement and maintenance of the NAAQS.    

U.S. EPA Clean Air Act Compliance / Enforcement Guidance Manual (1986) at 1-201, 1-202 
available at (http://envinfo.com/caain/enforcement/caad131.html).

Courts have also long recognized that NAAQS do not regulate individual facilities and 
thus refused to enforce the NAAQS against individuals. Cf. League to Save Lake Tahoe, Inc. v. 
Trounday, 598 F.2d 1164, 1173 (9th Cir. 1979) (“The effect of appellants' position is to blur the 
established distinction between an ‘emission standard or limitation’ and the ambient air quality 
standards.  To adopt their view would not only contravene the principle that such air quality 
standards are not emission limitations . . . but would also sanction federal jurisdiction based 
solely upon allegations of a prospective violation of the ambient air quality standards.”); 

Of course, the District may elect to regulate more stringently than is required under the 
Clean Air Act, to the extent such additional regulation is authorized by State law.  Here, 
however, the only statutory authority the District cites that allows it to regulate criteria pollutants 
is Section 40001, which gives the District the authority to adopt regulations to “achieve and 
maintain” the NAAQS.  As described above, however, the proposed regulations are not
authorized to “achieve and maintain” the NAAQS, and therefore they exceed the scope of this 
provision.

The proposed regulations also do not comply with the other requirements set forth in 
Section 40001.  First, Section 40001 requires the District to identify a problem the proposed rule 
will alleviate before regulating.  As discussed above in WSPA’s comments on the necessity of 
the rule, the District has not identified a problem that justifies the proposed requirements.

Second, Section 40001 also requires District to determine that the proposed rule will 
promote attainment/maintenance of NAAQS.  As discussed above, however, the area has already 
attained the NAAQS for both pollutants the rule regulates.  The District has not demonstrated 
how additional regulation is required to attain standards that have already been attained.

Third, Section 40001 requires the District to provide for alternative methods of achieving 
compliance with control requirements.  As discussed above, other less-burdensome alternatives 
exist for ensuring that total facility emissions do not contribute to a NAAQS exceedance, such as 
facility-wide caps based on actual emissions, coupled with emissions tracking to ensure the cap 



29

is not exceeded.  The proposed rule, however, allows no such less-burdensome alternatives, nor 
does it explain why such alternatives would not achieve the stated goals of the regulation. 

Indeed, taken as a whole, Section 40001 demonstrates a legislative intent to provide 
facilities with the maximum operational flexibility possible, within the constraints of the overall 
emissions limits that EPA, the State, and the District have determined are necessary to protect 
health and the environment.  Rule 12-16 completely violates this principle, imposing highly 
detailed operating, modeling, and monitoring requirements at a minute level, despite the fact that 
far less intrusive means are available to meet these same goals.  

Clarity

See the attached technical comments.

Consistency/Nonduplication

Proposed Rule 16 imposes a significant new layer of requirements on refineries, as it 
compels them to adopt a site-wide emissions limit, which may then be decreased based on 
modeling results.  This refinery-wide limit will therefore necessarily duplicate, and in some cases 
conflict with, the many other regulatory and permit limits that already apply to each of these 
sources. 

The Staff Report has identified many existing regulatory requirement at the federal, state, 
and District level that apply to refineries; the District itself acknowledges that the full page of 
rules it cites represents only a “partial” list of applicable rules.  Staff Report at 12-16-16.  
However, the District’s Section 40727.2 analysis fails to evaluate the duplicative and conflicting 
requirements set forth in any of these rules.  That analysis does not even mention the obligation 
in §§ 12-16-304 and 405 to obtain and comply with a refinery-wide emissions cap; indeed, the 
only mention made of the “cap” is a note that such caps may be required under various permits. 

This cursory evaluation does not come close to the detailed analysis required by Section 
40727.2.  That section requires the District to prepare a written analysis of “all existing federal 
air pollution control requirements,” including BACT, and “any of that district’s existing or 
proposed rules and regulations that apply to “the same equipment or source type” as under the 
proposed rule.  § 40727.2(a).  This statute does not merely ask the District to identify existing 
federal or District rules that impose exactly the same requirement as the proposed rule; rather, it 
demands that the District identify all other rules that “apply to the same equipment or source 
type” (emphasis added). 

Section 40727.2 also requires that the District do more than merely identify these other 
rules:  it must then “compare the elements of each of the identified air pollution control 
requirements to the corresponding element or elements of the district’s proposed new or 
amended rule or regulation.”  § 40727.2(c).  These elements include: a comparison of averaging 
provisions, units of measurement, and other elements associated with emissions limits; operating 
parameters and work practice requirements; monitoring, reporting, and recordkeeping 
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obligations; and any other element warranting review.  § 40727.2(d).  Where any element of the 
proposed rule differs from the corresponding element of an existing obligation, the analysis must 
“note the difference or differences.”  § 40727.2(e).  

Here, the District’s 40727.2 analysis does not even identify the many other regulatory 
requirements that already apply to refinery equipment, much less conduct the detailed 
comparison of each element of the new rule to each of these existing requirements.

B. Comments on Specific Provisions

See attached technical comments.

V. Comments on Regulation 6, Rule 5

A. General Comments

Necessity

The stated purpose of Rule 6-5 is to reduce ammonia emissions, which are a precursor to 
PM2.5, and thus to reduce formation of PM2.5 and assist in compliance with the NAAQS and the 
state ambient standards. Staff Report at A-1. As discussed above, the District has not 
demonstrated a need for additional reductions of PM2.5, as the area has already achieved 
attainment of the PM2.5 NAAQS, and mobile sources and wood smoke individually contribute 
more to ambient PM2.5 levels than all Bay Area industrial operations combined.

Beyond this, it is unclear how the District can demonstrate a need for additional ammonia 
controls as a precursor to PM2.5 generation when the District has just spent the past two years 
convincing EPA that ammonia from stationary sources is not a significant contributor to PM2.5

formation in the Bay Area.

Section 189(e) of the CAA requires the District to ensure that its New Source Review 
(“NSR”) program applies to any PM2.5 precursors that contribute “significantly” to any 
exceedance of the NAAQS.  The District’s recent revisions to its NSR program, however, 
excluded ammonia.  The District justified this exclusion by pointing out (i) that the District is 
currently in attainment with all NAAQS for PM2.5; and (ii) ammonia is “not a significant 
contributor to secondary PM formation[.]”  First Karas Letter at 2.  EPA agreed with this 
assessment and concluded that additional regulation of ammonia as a precursor to PM2.5 was not
warranted.  See 80 Fed. Reg. 52236, 52242 (Aug. 25, 2015).  The current proposal provides no 
data or justification to explain why additional regulation of ammonia was not warranted a year 
ago, but is “necessary” a year later. 

The District has further not explained why additional ammonia reductions are necessary 
from refineries in particular.  During discussions with EPA over the exclusion of ammonia from 
the NSR program, the District fought to exclude three major sources of ammonia emissions from 
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the program.  See Letter from J. Karas, BAAQMD, to G. Rios, EPA Region 9 (July 15, 2015) 
(“Second Karas Letter”).  Each of these three sources generated between 164 and 308 tons per 
year (“tpy”) of ammonia alone, for a total of 686 tpy ammonia, and an average of 229 tpy per 
facility.  Conversely, the total secondary PM emissions (i.e., ammonia + all other precursors)
from the three refineries that would be regulated under Rule 6 range from 91 to 255 tons per 
year, for a total of 444 tpy secondary PM2.5 and an average of 148 tpy per facility.  Staff Report 
at 12. 

In other words, the three major ammonia sources generate more than 50% more ammonia 
per year than the refineries generate in all PM2.5 precursors combined. Yet only last year, the 
District determined that these sources’ ammonia emissions did not significantly contribute to 
PM2.5 nonattainment.  The District cannot now reasonably conclude that three refineries, with 
total PM2.5 emissions 1/3 lower, do pose a significant threat to the area’s attainment status that 
necessitates immediate regulation.  If 686 tpy of ammonia emissions is not significant for PM2.5

attainment, certainly 444 tpy of total precursor emissions is even less so.

Of course, the District may change its position when new data or analysis demonstrates 
that its earlier assumptions or conclusions are incorrect.  However, the record that the District 
has made available for public comment does not contain any data or analysis that would justify 
this change in position over the past year.  Furthermore, if data were available to support 
additional ammonia reductions, the appropriate mechanism for doing so would be to evaluate all
significant ammonia sources to evaluate what controls are available and cost-effective – not to 
specifically target a single industry regardless of whether it contributes significantly to the 
problem. 

B. Comments on Specific Provisions

Section 6-5-301 imposes an unachievable timeframe for optimizing ammonia emissions.  
As described more fully in the attached technical comments, the proposed rule requires a 
protocol by March, provides two months for District approval or disapproval, and then allows 
only six months (assuming the protocol is approved) to initiate and complete the optimization.  
An appropriate optimization study, however, must be able to evaluate the refinery’s performance 
across a variety of operating conditions, and each such operating condition must be maintained 
for a sufficiently long period to account for natural variability.  Because the results of the 
optimization study will become an enforceable emissions limit, the rule must provide sufficient 
time to ensure that those results accurately characterize refinery ammonia emissions under all 
foreseeable operating scenarios.  

Section 6-5-501 requires both continuous emissions monitors to measure the performance 
of the emissions controls and parametric monitors to monitor the ammonia injection rate.  These 
requirements are duplicative and overly restrictive.  As discussed above, § 400001 requires that 
the District allow for alternative compliance mechanisms, including alternative monitoring.  
Most specifically, Section 40001(d)(3) states:
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If a district rule specifies an emissions limit for a facility or system, the district 
shall not set operational or effectiveness requirements for any specific emission 
control equipment operating on a facility or system under that limit.  Any 
alternative method of emission reduction, emissions monitoring, or recordkeeping 
proposed by the facility shall include the necessary operational and effectiveness 
measurement elements that can be included as permit conditions by the district to 
ensure compliance with, and enforcement of, the equivalent performance 
requirements[.]

The District should allow individual facilities to propose appropriate monitoring sufficient to 
demonstrate compliance with the applicable ammonia limit.

VI. Regulation 8, Rule 18

A. General Comments

Necessity

Proposed Rule 8-18 will require refineries to conduct frequent leak monitoring of 
components in heavy liquid service.  The District justifies the necessity of Rule 8-18 based on 
two asserted facts:  (1) that current emissions from equipment in heavy liquid service are 
estimated at 1,476 tpy, see Staff Report at B:2; and (2) that these components are currently 
exempt from instrument monitoring, see id. at B:1.

The District’s has not provided a reasonable basis for the extremely elevated emissions 
that the District assumes are attributable to leaking components in heavy liquid service.  As of 
May 2014, the District’s emissions inventory report identified only 0.6 tons per day (219 tpy) of 
total fugitive emissions from all Bay Area refinery processes; equipment leaks are only one 
portion of these total emissions, and leaks from equipment in heavy liquid service are only a 
small portion of that portion.  See attached Technical Comments.  The Staff Report now asserts 
that leaks from equipment in heavy liquid service alone are more than 6 ½ times larger than the 
total fugitive emissions inventory a mere 18 months ago, based on District staff’s unexplained 
interpretation of the available data.

The District has not identified any new data to support this dramatic change; there are no 
new studies of emissions from equipment in heavy liquid service suggesting that emissions from 
these components are dramatically higher than previously believed, nor have there been any 
changes in the emission inventory guidelines for reporting emissions from equipment leaks.  In 
fact, CAPCOA/CARB guidelines identify that components in heavy liquid service “are not 
included in component counts used for the quantification of fugitive emissions.”  Emissions data 
submitted by WSPA members are support that exclusion, identifying negligible emissions from 
these components – not the almost 1,500 tpy the District now calculates.  See id.  Hence, the 
District overstates the actual emissions from leaking components in heavy liquid service, and 
then uses that inflated figure to justify a rule that would otherwise be prohibitively costly.  The 



33

District has failed to demonstrate that substantial evidence supports its highly-inflated 
calculations of emissions from these components, and it is arbitrary and capricious to ignore 
longstanding, CARB-approved calculation methodologies.

In fact, in prior discussions with WSPA, District staff agreed that additional information 
was required to characterize emissions from equipment in heavy liquid service more accurately.  
Over eight months ago, the District committed to proposing a data collection study by late 
March, 2015.  The District reneged on this commitment.  Instead, it rushed to regulate leaks from 
heavy liquid equipment – without first obtaining the data necessary to demonstrate whether these 
additional controls are even necessary. At best, the record supports the need to obtain more direct 
data regarding emissions from equipment leaks in heavy liquid service; the record provides no 
substantial evidence to support the need for additional regulation in the absence of this additional 
data, and it would be arbitrary and capricious to finalize Rule 8-18 without first obtaining such 
additional data.    

The District also ignores the impact of existing inspection requirements on emissions 
from equipment leaks from components in heavy liquid service.  The Staff Report focuses on the 
fact that heavy liquid equipment is exempt from instrument monitoring requirements.  Staff 
Report at B:2.  This equipment is not entirely unregulated, as the Staff Report implies:  as the 
District acknowledges, heavy liquid components are monitored under federal law using “visual, 
audible, olfactory, or any other detection method,” Staff Report at B:1; any leaks detected 
through this method must be repaired within the same timeframes as provided for other leaking 
equipment.  See, e.g., 40 C.F.R. § 60.482-8.  Furthermore, refineries typically inspect for leaks 
each shift and repair leaks promptly both for environmental and Process Safety Management 
reasons.  The District has not evaluated the degree of emissions control already provided by 
these programs, nor has it assessed whether instrument monitoring would more accurately and 
effectively characterize leaks from this equipment.

Moreover, the different regulatory treatment of equipment in heavy liquid service is 
intentional, not an oversight on EPA’s part:  equipment in heavy liquid service is not subject to 
the same instrument monitoring requirements as equipment in light liquid/gas service both 
because it poses a much less significant environmental risk, and because heavy liquid leaks are 
more readily observable through visual inspections (because they do not volatilize as leaks of 
gaseous materials do).  See, e.g., 46 Fed. Reg. 1136, 1148 (Jan. 5, 1981) (“Flanges in all services, 
relief valves in light liquid service, and all components in ‘heavy liquid’ (VOC fluids with vapor 
pressures less than 0.3 kPa at 20°C) VOC service were excluded from the routine monitoring and 
inspection requirements.  . . .  These sources would be excluded from routine monitoring on the 
basis of data from EPA testing in petroleum refineries.  . . .  Components in ‘heavy liquid’ VOC 
service have emission rates that are much lower than "light liquid" or gas service components.  
Since all three of these types of sources contribute a very small portion of overall emission, 
including them in the monitoring and equipment requirements was not considered reasonable.) 
(emphasis added).  Even as EPA has reviewed and updated these requirements over the years, 
the Agency has not identified any basis to change this fundamental regulatory structure.  See, 
e.g., Petroleum Refinery Sector Risk and Technology Review and New Source Performance 
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Standards (signed Sept. 29, 2015) at 143-144, 351-361 (residual risk and technology review did 
not result in any changes to heavy liquid component requirements).  While the District may elect 
to regulate more stringently than EPA, that decision must be based on substantial evidence and 
may not be arbitrary and capricious.  

The Staff Report simply assumes that the existing regulatory structure is insufficient to 
control leaks from equipment in heavy liquid service; without providing any factual basis or 
reasoned argument to support this assumption.  

Authority

Proposed Rule 8-18 deletes the existing alternative compliance options set forth at 8-18-
308 and 8-18-405.  This deletion directly contravenes Section 40001(d), which specifically
requires the District to allow facilities to implement alternative emissions reductions and 
monitoring plans.

Clarity

See attached technical comments.

Consistency/Nonduplication

See attached technical comments.

B. Comments on Specific Provisions

Section 8-18-311 imposes both maximum concentration and mass emissions limits on 
equipment that is on the non-repairable list under Section 8-18-306.  These new obligations 
defeat the purpose of the non-repairable equipment list and risk forcing facilities into unplanned 
shutdowns – the very problem Section 306 was designed to prevent.

By definition, the non-repairable equipment list is limited to:

(1) Leaks that the facility has already reduced to the lowest achievable level using best 
modern practices;
(2) Leaks that that cannot be further repaired while the unit is operating; and
(3) Leaks from “essential equipment” that “cannot be taken out of service without 
shutting down the process unit that it serves.”

§§ 8-18-209, 8-18-226, 8-18-306. The District’s own data demonstrate that this is a very limited 
universe of equipment, with an average of only .04% of equipment on refineries’ existing lists.  
Staff Report at B:3. 
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Section 306 provides a necessary exemption that allows the facility to continue operating 
until the next planned process unit shutdown, at which point the leak must be repaired.  The 
proposed revisions to Rule 18 would further limit the equipment that can be placed on this list by 
limiting the exemption to leaks that are below both (1) 10,000 ppm, and (2) 5 lbs/day of total 
organic compounds.  The District justifies this additional constraint by noting that repairing these 
leaks as soon as possible “is better than allowing equipment to remain on the non-repairable list 
for up to five years[.]”  Staff Report at B:4.  

The District’s analysis ignores the consequences of forcing immediate repairs to this 
equipment.  As discussed above, the non-repairable list is already limited to equipment that 
cannot be repaired without shutting down the process unit.  Therefore, if equipment on this list 
exceeds the 5 lb/day or 10,000 ppm leak rate, the refinery would be forced to shut down the 
process unit immediately, instead of waiting until the next planned shutdown.  These unplanned 
process unit shutdowns, in turn, generate significantly more emissions than a single unrepaired 
leak, due to the need to clear vessels and piping and to flaring emissions necessitated by 
shutdown and restart. Indeed, that is precisely why these exemptions are a common and 
necessary part of every LDAR program – because forcing an immediate unplanned process unit 
shutdown is not “better than allowing equipment to remain on the non-repairable list” until the 
next planned shutdown.  See 57 Fed. Reg. 62608, 62681 (Dec. 31, 1992) (explaining that "the 
[negotiated rule] Committee recognized that there are circumstances when repair of equipment is 
not feasible without a process unit shutdown and this may result in greater emissions than 
delaying repair until the next scheduled shutdown. The Committee, therefore, included the delay 
of repair provisions in the existing rules in the negotiated standard."). Unplanned shutdowns also 
risk disrupting product supply.  The District should consider the perspectives of the California 
Energy Commission and the FTC before adopting a regulation that may result in unnecessary 
market volatility for no compelling environmental benefit.

In addition, the District’s analysis of the costs and emission reductions associated with 
Rule 8-18 does not address the costs and additional emissions associated with unplanned process 
unit shutdowns.  See Staff Report at B-5.  At a minimum, the District must perform a new 
analysis that addresses these impacts.  

Section 8-18-401 also requires inspections of all equipment, including annual inspections 
of inaccessible valves and pressure relief devices and quarterly inspections of essential 
equipment placed on the non-repairable list.  § 8-18-401.3, 401.9.  These provisions fail to 
account for equipment that is unsafe to monitor, such as connections near the tip of operating 
flares.  Because these flares are necessary safety devices, compliance with the rules as written 
would require shutting down the entire refinery annually.  Again, these are precisely the 
considerations that have led to the routine exclusion of these kinds of components from quarterly 
and annual inspection requirements, because the excess emissions from a few leaking 
components are far outweighed by the additional emissions associated with an unplanned 
refinery shutdown.  The District has failed to consider the additional costs and emissions 
associated with these unplanned shutdowns.
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VII. Comments on Regulation 9, Rule 14

A. General Comments

The stated justification for proposed Rule 9-14 is the control of SO2, which would then 
presumably result in reduced PM2.5 formation.  As discussed above, however, Section 40001 
authorizes regulation only as necessary to achieve and maintain the NAAQS.  Yet the Bay Area 
has long been in attainment with the SO2 NAAQS for years, and EPA recently determined it has 
achieved the PM2.5 NAAQS.  

Furthermore, while the District mentions that SO2 can contribute to PM2.5 formation, it 
has not even evaluated the extent to which SO2 emissions actually contribute to PM2.5 formation 
within the Bay Area, much less demonstrated that reducing SO2 emissions will significantly 
affect ambient PM2.5 levels.  Indeed, as discussed above, the available evidence indicates that 
mobile sources and wood smoke are the two largest contributors to ambient fine particulate 
levels during the winter months, when PM2.5 levels are highest, and that the contribution from 
each of those sources exceeds the contribution of all industrial facilities combined.8  As a result, 
the District has demonstrated neither the need nor the authority for additional regulation.  

For this same reason, the Staff Report’s cost-effectiveness analysis is flawed, because it 
bases its evaluation of “acceptable” costs ($/ton removed) on cost-effectiveness thresholds used 
for VOC and NOx control measures.  The Bay Area, however, is nonattainment for ozone, and 
the Clean Air Act has long impose more stringent requirements – and less consideration of costs 
– in nonattainment areas than in attainment areas.  See, e.g., CAA Parts C and D.  The District 
has neither explained nor demonstrated why it is appropriate or necessary to apply nonattainment 
cost-effectiveness thresholds to a rule that specifically targets pollutants for which the area is 
already in attainment.

Furthermore, the emissions limits selected appear to be inconsistent with the stated 
rationale in the Staff Report.  Specifically, the Staff Report notes that the District intends to 
provide two alternatives:  one based on the District’s preferred 80% control; and an alternative 
based on 70% control, based on the socioeconomic impacts associated with achieving an 80% 
control standard.  Therefore, the rule allows the facility to either demonstrate that it is achieving 
80% control on an annual basis, or meet a 770 tpy mass limit that is based on 70% control.  Staff 
Report at 4-5, 12, 15.  

As written, however Rule 9-14 also requires the facility to comply with an hourly 
emissions limit in addition to the annual emissions limit.  See § 9-14-301.  That hourly emissions 
limit, in turn, is based on an 80% standard.  Staff Report at 11-12.  Accordingly, since the rules 
will require the facility to attain the 80% standard for every hour it operates, the facility will be 
forced to install the very controls that the District determined were unwarranted under its 

                                                
8 “Public Hearing on Proposed Amendments to Regulation 6, Rule 3: Wood Burning Devices,” 
October 21, 2015 presented by Tracy Lee, Page 6.
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socioeconomic impacts analysis. The hourly emissions rate should therefore be adjusted to avoid 
these significant impacts.  

B. Comments on Specific Provisions

Section 9-14-502 requires the facility to monitor and comply with a minimum dry sorbent 
injection rate.  Dry sorbent is required only for dry scrubbing systems.  While the facility 
currently uses a dry scrubbing system, there are several other available control technologies that 
can be used on these kinds of equipment.  As discussed above, Section 40001 does not allow the 
District to specify control technology or monitoring requirements; rather, the District may simply 
establish a limit and allow the facility to determine how best to comply.  Accordingly, the 
proposed regulation should merely require the facility to identify appropriate monitoring 
parameters and limits to demonstrate compliance with the required emissions reductions.   

VIII. Comments on Regulation 11, Rule 10

A. General Comments

Necessity

The Staff Report justifies adding new, stringent leak monitoring and repair requirements 
based on its assumptions of the magnitude of the organic emissions that can result from heat 
exchanger leaks into cooling tower water, e.g., one 2010 leak that resulted in 52 tons of reported 
VOC emissions.  See Staff Report at C-2. The District bases its emissions estimates on EPA’s 
AP-42 emissions factors – factors that EPA has rated a “D,” based on the questionable sources of 
data on which these factors were based.

The District has access to much more recent and relevant data regarding actual emissions 
from cooling towers:  actual sampling data from 24 of the 32 regulated cooling towers, using the 
EPA-approved Modified El Paso Method (“MEPM”.  Both EPA and District guidance prioritize 
sampling data over AP-42 emissions factors in evaluating the emissions associated with a 
particular type of activity; indeed, AP-42 emissions factors are typically the last resort when no 
other, more reliable data are available.  Here, the District’s refusal to consider this available 
MEPM sampling data is a critical flaw in its evaluation of the “necessity” of the proposed rule.  

A closer analysis of data from one refinery that is currently required to take monthly 
samples of cooling water demonstrates that real-world hydrocarbon concentration is over an 
order of magnitude smaller:  an average well below 0.6 pounds per million gallons, as compared 
to the 6 pounds per million gallons assumed by the District.  See attached technical comments. 
In fact, these real-world data demonstrate that average emissions are already at or below the 
level of hydrocarbons that the District assumes the proposed rule will achieve (0.7 pounds per 
million gallons).  See id.  The District has not identified substantial evidence to support the 
necessity of the proposed rule; to the contrary, the substantial available evidence demonstrates 
that these rules are not necessary to achieve the emissions levels that the District hopes for.
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The Staff Report ignores the impact of the existing regulatory controls on heat exchange 
systems.  The Staff Report notes that EPA’s MACT rules (Subpart CC) require monitoring of 
heat exchangers; the available sampling data demonstrates that cooling towers regulated under 
Subpart CC have already reduced emissions to the level the District hopes to attain through Rule 
11-10.  The Staff Report ignores these significant improvements, dismissing these rules by 
noting that they do not apply to all cooling towers.  Staff Report at C-3.  The Staff Report 
ignores the obvious solution:  simply extending Subpart CC requirements to currently-exempt 
cooling towers.  

The available sampling data demonstrate that compliance with Subpart CC is sufficient to 
achieve the low hydrocarbon concentrations that the District seeks.  Subpart CC is also much less 
burdensome than the proposed rules, achieving the very benefits the District hopes to attain at 
much lower costs.  The District has not even evaluated the impacts and costs of extending 
Subpart CC to exempt facilities.  Nor has it evaluated the incremental costs and benefits of 
imposing Rule 10 on the many cooling towers that are already subject to Subpart CC.  
Accordingly, not only has the District not demonstrated the necessity of proposed Rule 10 by 
substantial evidence, it would be arbitrary and capricious to promulgate Rule 10 in the face of 
actual monitoring data demonstrating that these extreme controls are not necessary to achieve the 
desired benefits.

Clarity

See attached technical comments.

Consistency/Nonduplication

The Staff Report notes that EPA regulations already require refineries to comply with 
heat exchanger monitoring and leak requirements, but notes that not all cooling towers are 
subject to these requirements.  Staff Report at C-3.  Given the extensive federal regulation, if 
additional regulation is required, the appropriate approach would be to apply the existing federal 
program to these exempt sources – not to create an entirely new program for both regulated and 
unregulated sources.  

B. Comments on Specific Provisions

See the attached technical comments.
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Attachment B
WSPA Technical Comments BAAQMD Proposed Refinery Regulations

Regulation 12-15: Petroleum Refining Emissions Tracking
Regulation 12-16: Petroleum Refining Emissions Limits and Risk Thresholds

Regulation 6-5: FCCU
Regulation 8-18: Equipment Leaks
Regulation 11-10: Cooling Towers

Aggregate Cost Estimates
Tables of Detailed Comments

Figures 1, 2, 3

Regulation 12, Rules 15 and 16

Rule 12-15 is incomplete, unclear, requires the unnecessary submittal of confidential 
business information, requires the monitoring of ambient air for pollutants that are not emitted by 
refineries (and in some cases are not even regulated), and identifies completely infeasible 
deadlines for interdependent submissions.  

Many of the requisite submissions are contingent on a reasonably accurate emissions 
inventory that is required to be developed in accordance with District guidelines.  District staff 
have not completed the emissions inventory guidelines nor have they used responsible 
interpretations of the guidelines that are in place.  Lastly the proposed requirement for an 
emissions inventory and guidance is duplicative with several other regulatory requirements that 
the District did not identify as required by H&SC 40727.2.

Rule 12-16 is also unclear, requires an unrealistic deadline for submittals, and includes 
mandatory risk reduction thresholds that District staff have not adequately evaluated with respect 
to feasibility or cost.

The District is asking for confidential business information that is not necessary for 
establishing emission reduction regulations.  District staff have not provided justifiable rationale 
for requiring crude oil and energy efficiency information.  

Rule 12-15: Emissions Inventory (EI) Guidelines Are Subjective & Incomplete

The District’s staff report identifies that a key result of the proposed Rule 12-15 is to 
“enhance emissions inventory information”9; WSPA supports the goal of clear, consistent and 

                                                
9 BAAQMD, “Staff Report:  Proposed Air District Regulation 12, Rule 15:  Petroleum Refining 
Emissions Tracking; and Regulation 12, Rule 16:  Petroleum Refining Emissions Limits and 
Risk Thresholds”, October 2015 (available from http://www.baaqmd.gov/~/media/files/planning-
and-research/rules-and-regs/workshops/2015/100915/ sr12151216-pdf.pdf?la=en), p. 12-16-4.
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accurate emissions inventory guidelines.  However, the District’s emissions inventory 
guidelines10 do not accomplish this goal, as they are too open to subjective interpretation and 
have substantial omissions.

For example, in the case of fugitive emissions from components (i.e., leaks from valves, 
flanges, etc.), the District identified only 0.6 tons per day of fugitive emissions from all refinery 
processes in their May 201411 concept paper.  Staff have now identifying 4.0 tons per day of 
fugitive emissions from components handling heavy liquids, an additional 6.6 tons per day from 
components handling other materials, plus 3 tons per day from cooling towers12 (see Figure 1).  
There have been no new studies of these fugitive emissions to support this change, no 
substantive changes in the number of components or the degree to which they are maintained, 
and no changes to the “guidelines”.  Instead, the District “guidelines” cross-reference 1999 
CAPCOA/ARB guidelines,13 and the recent increase is a result of District staff making a novel 
interpretation.  

While the CAPCOA/ARB guidelines include a list of “components not included in 
component counts used for the quantification of fugitive emissions” [emphasis added]14,  District 
staff have required that (a) one of the items in that list (“components in heavy liquid service”15) 
be included, and (b) that those items be assigned artificially high emission factors that are not 
supported by any data for components in heavy liquid service.  

                                                
10 BAAQMD, “Refinery Emissions Inventory Guidelines:  An Assessment of EPA Document 
Emission Estimation Protocol for Petroleum Refineries (Version 2.1.1, May 2011)”, September 
2013, available at 
http://www.baaqmd.gov/~/media/Files/Engineering/Refinery%20Emissions%20Inventory%20G
uidelines/ Draft%20Refinery%20Emissions%20Inventory%20Guidelines.ashx?la=en, last 
accessed October 15, 2015.
11 BAAQMD, "Bay Area Emissions Inventory Summary Report:  Criteria Air Pollutants, Base 
Year 2011", May 2014, obtainable from 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/Emission%20Inventory/
BY2011_CAPSummary.ashx?la=en, Tables 6 and 7 (pp. 11-12).
12 BAAQMD, “Petroleum Refinery Emissions Reduction Strategy:  Staff Report”, October 2015, 
obtainable from http://www.baaqmd.gov/~/media/files/planning-and-research/public-
hearings/2015/102215/staffreport1-pdf.pdf?la=en, p. B:2 and C:5.
13 CAPCOA/ARB, “California Implementation Guidelines for Estimating Mass Emissions of 
Fugitive Hydrocarbon Leaks at Petroleum Facilities”, February 1999, available from 
http://www.arb.ca.gov/fugitive/fugitive.htm, last accessed October 15, 2015.
14 Ibid., p. 23.
15 This refers to the CAPCOA/ARB listing (see footnote 14) of “components handling 
exclusively liquids which evaporate 10% or less at 150 °C”.  (Many of these were actually 
already being monitored, given that the promulgated version of the regulation only exempts 
components handling liquids with initial boiling points below 150 °C = 302 °F [8-18-113].)
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There has been no clarification of whether any of the other items in the CAPCOA/ARB 
exclusion list may be required by the refineries to include in the future, nor is there anything in 
the rule or guidance which safeguards against such an interpretation.

Another example is the District’s guidelines for cooling towers.  Between September 
2015 and October 2015, District staff increased their estimate of cooling tower emissions 
reductions associated with proposed Rule 11-10 from 517 tons per year to 997 tons per year; 
even though there were essentially no changes in the rule language between September and 
October that justify this change.  The District’s October staff report identified that the new 
number is based on the use of AP-42 emission factors for each refinery16.  The AP-42 factors are 
the worst-ranked emissions inventory methodology identified in the District’s “guidelines”17.  
Staff did not use actual cooling tower monitoring data that US EPA and/or the District have 
already required the refineries to implement that the District’s “guidelines” identify as being 
superior emissions inventory methodologies.  

The District’s guidelines also contain no information regarding air emissions from cargo 
carriers ,i.e., ships and trains, even though ships are the most likely source to trigger the HRA 
emission mitigation requirements and are explicitly included in the proposed rule’s emissions 
inventory requirements.18  The abovementioned examples are only a sample.  WSPA and its 
members met with District staff in September 2014 to identify technical issues with the District’s 
“guidelines” and offered to meet and have further technical discussions to resolve ambiguities 
and omissions, however District staff have not amended its written emissions inventory 
“guidelines” in any way.

The guidelines and the proposed regulation that incorporates them by reference are not 
clear, as required by H&SC 40727.  The proposed rule includes no restrictions on when District 
staff can change the emissions inventory “guidelines”, no review by affected parties or the Board 
if  changes are made, and no appeals process for contesting new guidelines.  
It is also unclear when changes to the guidelines would be required to be implemented, and/or 
whether they would apply retroactively.  While there is an explicit requirement to revise the 
Petroleum Refinery Emissions Profile report (PREP) when the guidelines change,19 it is also 
unclear how to adjust the PREP for changes in the guidelines in order to address “artificial” 

                                                
16 BAAQMD, “Petroleum Refinery Emissions Reduction Strategy:  Staff Report”, October 2015, 
obtainable from http://www.baaqmd.gov/~/media/files/planning-and-research/public-
hearings/2015/102215/staffreport1-pdf.pdf?la=en, p. C:5.
17 BAAQMD, “Refinery Emissions Inventory Guidelines:  An Assessment of EPA Document 
Emission Estimation Protocol for Petroleum Refineries (Version 2.1.1, May 2011)”, September 
2013, available at 
http://www.baaqmd.gov/~/media/Files/Engineering/Refinery%20Emissions%20Inventory%20G
uidelines/ Draft%20Refinery%20Emissions%20Inventory%20Guidelines.ashx?la=en, last 
accessed October 15, 2015, p. 8.
18 Per the definition of “Emissions Inventory” at 12-15-207.
19 This is required by proposed section 12-15-403.
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increases or decreases as a result of changes in emissions inventory methodology, rather than 
real changes due to changes in operations.

The District staff have not analyzed duplicative Federal and State emission inventory 
requirements and guidance as required by H&SC 40727.2.  Although the staff report does list 
some applicable regulations, the list is not complete, and does not analyze the relevant elements 
of these rules as required by H&SC 40727.2 and compare those elements to what is being 
proposed.  This is important because there is a large degree of overlap.  For example, federal 
regulations at 40 CFR 98 and the State’s Regulation for the Mandatory Reporting of GHGs 
already include very prescriptive emissions inventory methods for refineries’ reporting of  GHG 
emissions (and have been revised frequently):

 Federal Toxics Release Inventory (TRI) regulations and State AB2588 regulations 

already require emissions inventories of air toxics and refer to their own emissions 

inventory methods (and ARB has identified that they expect to update the AB2588 

emissions inventory methods in 2016);

 US EPA developed its own petroleum refinery emissions inventory guidelines (the 

District’s “guidance” is in actuality a draft review of an older version of these), which 

were also used to update US EPA’s “AP-42” emissions inventory guidance in 2015;  

 US EPA has several other sections of AP-42 that apply to sources that are not necessarily 

specific to refineries (such as fuel combustion sources);

 US EPA’s “Emissions Inventory Improvement Program” (EIIP) identifies other 

emissions inventory guidelines for specified source types (and is referenced by US EPA’s 

State Implementation Plan regulations; and

 The District has its own emissions inventory guidance in its Permitting Handbook. 

Other resources have been used by EPA and ARB to inventory emissions from mobile 
sources.  Given the overwhelming number of emissions inventory guidance that already exist, 
there is no justification for entirely new guidance from the District; there is however a need for 
clarification on how to interpret the guidance for the key source types where there are significant 
discrepancies and ambiguities.  

Regarding fugitive emissions from components in heavy liquid service, WSPA met with 
the District in September 2014, and the District asked for and was provided with refineries’ 
monitoring data for components in heavy liquid service in late 2014.20  The data included 
surveys of thousands of components in heavy liquid service—far more than were surveyed to 

                                                
20 Electronic mail messages from Oscar Garcia (Chevron) to Bhagavan Krishnaswamy 
(BAAQMD), September 8, 2014; Jennifer Ahlskog (Phillips 66) to Greg Stone (BAAQMD), 
September 2014; and Kathy Wheeler (Shell) to Greg Stone (BAAQMD), “Shell DHT Heavy 
Emissions 2014 to BAAQMD (2).xlsx”, October 14, 2014; letter from Iren Suhami (Valero) to 
Greg Stone (BAAQMD), November 11, 2014.
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generate the emission factors that the District used.  The data showed very low occurrences of 
leaks, consistent with emissions being more than an order of magnitude lower than what the 
District is estimating.  

District staff disregarded the data, and instead identified in March 2015 that they would 
work with WSPA and its consultant to develop a protocol for an emissions quantification study 
for components in heavy liquid service.21  Despite requests by WSPA, District staff did not 
return calls from WSPA and have not released a protocol promised by staff for the study.   

The first “overriding principle” identified in the District’s “guidelines” is that “The [EPA 
refinery emissions guidelines] and [District] staff’s corresponding recommendations are 
guidelines only, and do not necessarily dictate the emission calculation method in all possible 
cases. There are many variables at refineries that may warrant specific approaches not included 
in these recommendations.” (p. 1).  This is not unique.  Similar statements are in other guideline 
documents, demonstrating the complexity of sources involved and the need for engineering 
judgment.  It is inappropriate for the proposed regulations to identify these as “criteria” for 
approval/disapproval by District staff, and to require a public comment period in between two 
District review periods.  

Rule 12-15: Current EI interpretations of District staff grossly overstate emissions

In our opinion, the District’s emissions inventory guidelines are too open to subjective 
interpretation and have substantial omissions, and available data indicates that the District’s 
interpretations grossly overestimate emissions.  The consequence of erroneous, inflated emission 
calculations is that the refineries would be required to notify neighbors of health risk that does 
not exist and/or install emission mitigation technology that has not been accounted for in the 
District’s economic analysis.

The data in Figure 1 shows that District staff are now identifying emissions from fugitive 
leaks alone as being higher than the 4.2 tons per day that District staff identified in 2014 for all 
refinery processes combined),11  

In recent years, District staff have forced refineries to accept their estimation of 
emissions, and pay the corresponding fees, or risk not receiving a permit renewal.   Both EPA 
guidance and District guidance identify the preferred emissions inventory method as being based 
on sampling data collected using EPA-specified methods.  Thousands of samples have been 
analyzed by the five refineries using this method, and Figure 2 shows that the emissions are far 
lower than what the District estimated.  

The District’s overestimations are misleading to the public when looking at trends over
time, will result in an overestimation of the impacts of the proposed rule, will cause impacts 

                                                
21 Jim Karas (BAAQMD), meeting with BAAQMD staff and WSPA, March 9, 2015.
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predicted by dispersion modeling and health risk assessments to be overestimated, and may 
unnecessarily trigger the need for public notifications and risk reduction plans as well.   

Rule 12-15: Many deliverables depend on the EI/proposed schedule for Rules 12-15 and 12-16, 
which is unworkable

Within the framework of proposed Rules 12-15 and 12-16, the accuracy of the inventory 
is critical.  The proposed rules have multiple important additional requirements that are 
dependent upon the inventory, and each is also required to go through a public review process in 
addition to District technical review.  Proposed rules 12-15 and 12-16 require the refineries to do 
the following:  

 develop and submit a “petroleum refinery emissions profile” (PREP) report that is based 

on the application of District staff’s emissions inventory “guidance” to historical data22

by September 1, 2016 [12-15-402]; 

 develop and submit annual emissions inventories for 2015 and future years (again, based 

on the District staff’s emissions inventory “guidance”) annually starting September 1, 

2016 [12-15-401];

 develop and submit a Health Risk Assessment (HRA) Modeling Protocol (including the 

2015 emissions inventory data mentioned above)23 by March 1, 2017 [12-15-405] and an 

HRA Modeling Assessment within 90 days of the District’s approval of that Protocol 

[12-15-405.2]; 

 develop and submit an Air Monitoring Plan (based on the 2015 emissions inventory

data—and, somehow, the HRA mentioned above, even though the HRA Protocol is due 

later and needs to be reviewed and approved before an HRA can be conducted24) by 

December 31, 2016 [12-15-407]; and 

                                                
22 Proposed section 12-15-216 identifies a PREP Period going back to January 2010; however, as 
WSPA has previously pointed out, it may not always be possible to apply the emissions 
inventory guidelines to historical data, in cases where the input data needed for the calculations 
may not be available.
23 Proposed section 12-15-405.1 requires that the HRA Protocol include 2015 emissions 
inventory data that is due to be submitted to the District by September 1, 2016; the District has 
90 days from September 1 to conduct a “preliminary review” [12-15-406.1] and refineries have 
45 days to make corrections and resubmit the protocol for “additional review”.
24 Specifically, 12-15-407 and -408 requires that the air monitoring plans be based on the 
District’s Air Monitoring Guidelines, and page 6 of the August 2015 version of these Guidelines 
(that was released on September 11, 2015) identifies that “Multiple [monitoring] stations must be 
considered where chemical component mixtures differ in composition and/or differ in 
concentration by such that overall risk, as defined by Health Risk Assessments required as part 
of Regulation 12, Rule 15, is greater than 10 in one million.”
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 develop and submit a proposed modeling protocol for SO2 and PM2.5 (and protocols are 

generally expected to include an emissions inventory25) by March 1, 2017 [12-16-406.1] 

(although the District has also included the alternative of providing an air monitoring 

demonstration instead).  

Each of these deliverables is a major undertaking for a petroleum refinery.  Each of the 
requirements listed above includes an mandatory review by the District and, in all cases except 
the protocol for SO2 and PM2.5, review by the public.  This is expected to result in comments on 
each submittal, responses to comments, re-reviews of the responses, etc.  Although the plans and 
protocols that depend on the emissions inventory are all required between September 1, 2016 and 
March 1, 2017, Figure 3 shows that inventories of actual emissions are likely to not be approved 
and finalized by either of these dates.  If the District takes the full allotted time to review the 
submittals, identifies no deficiencies that need to be corrected, and provides no extensions, the 
approval would occur 135 days after submittal (January 14, 2017).  If the District does have 
comments, there will need to be an additional 45 days to address them, plus the proposed rule 
allows the District to extend its review timeframe.  If the District changes its emissions inventory 
guidance, which the rule allows without any approval or review, the inventory would need to 
again be revised within 45 days and reviewed again.   

WSPA believes the proposed rule is likely to result in a multitude of reviews, revisions, 
and responses that neither the regulated community nor District staff have adequate resources to 
address.  While the District’s staff report identifies “a significant workload increase for the Air 
District”, it does not quantify those costs in the economic analysis (instead stating only that they 
will assess fees to regulated entities to recover the costs),26 nor does it consider the 
corresponding costs associated with all of the reviews, revisions, responses, etc. to the regulated 
community.  

The emissions inventory guidance needs to be reasonably clear, consistent, and accurate 
before timescales like those identified in the proposed rules should even be considered.  Lastly, 
the District’s ability to change the guidelines and/or make major reinterpretations of the existing 
guidelines without review affects the stringency and impacts of the other specific regulatory 
requirements and would constitute underground rulemaking.

                                                
25 See, for example, BAAQMD, “Permit Modeling Guidance” (June 2007) at 
http://www.baaqmd.gov/~/media/ Files/
Engineering/Air%20Toxics%20Programs/pmt_modeling_guidance.ashx?la=en.
26 BAAQMD, “Staff Report:  Proposed Air District Regulation 12, Rule 15:  Petroleum Refining 
Emissions Tracking; and Regulation 12, Rule 16:  Petroleum Refining Emissions Limits and 
Risk Thresholds”, October 2015 (available from http://www.baaqmd.gov/~/media/files/planning-
and-research/rules-and-regs/workshops/2015/100915/ sr12151216-pdf.pdf?la=en), p. 12-16-32.
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Rule 12-15: Mobile source inclusion needs to be restricted

WSPA opposes the proposed blanket inclusion of mobile sources in the emissions 
inventory for a facility [12-15-207].  The D.C. Circuit Court of Appeals has already ruled that “it 
is entirely implausible that a vessel's ‘to-and-fro’ emissions could be attributed to a marine 
terminal owner under any approach that the [Clean Air Act] would tolerate”27.  

US EPA has made the interpretation that “The ‘to and fro’ emissions and ‘hoteling’ 
emissions from the vessels are associated with the normal seagoing activities of the vessels and 
not with the industrial activities associated with the port”28.  Recent industrial port permits also 
make those interpretations.29   

The District’s Staff Report included language limiting the rule’s coverage of mobile 
sources,30 but this language is not in the rule itself.  There is therefore a lack of the clarity that is 
required by H&SC 40727.

The current rule language indicates that the District’s intent is to include marine vessel 
emissions in the inventory like any other emissions, and this would construe them as being 
included in the HRA and SO2/PM modeling required by proposed Rule 12-16 as well.  These 
vessel emissions could be a key source that needs to be reduced to meet the proposed 
requirements, possibly to a level that is infeasible, however they are not under the control or 
owned by the refineries.  Staff have not notified owners of mobile sources, including the 
shipping industry and locomotives, that the proposed Rules 12-15 and 12-16 will affect them and 
has not engaged feedback on the rules from either industry. 

Rule 12-15: Solomon Reports

Rule 12-15 requires that refineries provide reports of their energy efficiency developed 
by HSB Solomon Associates.  As WSPA has identified repeatedly in the past, this is extremely 
confidential business information that the provisions of proposed section 12-15-411 do not 

                                                
27 NRDC v. EPA et al., Jan. 17, 1984, 725 F.2d 761.
28 See, for example, Charles Sheehan (Regional Counsel, EPA Region 6), letter to Michael 
Cathey (El Paso Energy Bridge Gulf of Mexico) and Diana Dutton, Esq. (Akin, Gump, Strauss, 
Hauer & Feld), October 28, 2003.
29 See, for example, Oregon DEQ, Air Contaminant Discharge Permit for Jordan Cove LNG 
terminal, Permit number 06-0118-ST-01, June 16, 2015, available from 
http://www.oregon.gov/deq/WR/Documents/ JordanCoveFinalAQpermit.pdf.
30 Specifically, the October 2015 Staff Report stated that “Stationary sources, as opposed to 
mobile sources such as trucks and other vehicles, are the sources over which the Air District has 
regulatory jurisdiction. However, there are instances in which the Air District desires to 
understand emissions from these mobile sources, such as when ships and trains are unloading or 
loading products at the refinery, and thus emissions from these operations are included in the 
requirements of the rule.” (p. 12-16-20)
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adequately protect, would be subject to District staff’s evaluation of confidentiality, and have no 
bearing on establishing emissions limits.  

Rule 12-15: Crude Slates

Rule 12-15 requires that refineries report nine “crude slate characteristics” on a monthly 
basis.31  As with the Solomon reports, this is confidential business information that the 
provisions of proposed section 12-15-411 do not adequately protect, nor has staff provided any 
basis for needing this information to establish emission limits. 

Rule 12-15: Crude Slate Characteristics and Emissions

The District’s staff report identifies that “The Air District would use this crude oil composition 
information to examine potential relationships between emissions and input to the refinery”32.  
WSPA believes this requirement is effectively funding data collection for a “research project” 
for District staff that could lead to false conclusions.  While the District is capable of evaluating 
correlations, correlations are not causation. WSPA believes that given the complexities and 
various details associated with refinery operations, it is not feasible to determine what the true 
dependencies are through this type of analysis.

Rule 12-15: Monitoring

The monitoring requirements in the rule cross-reference the District’s Air Monitoring 
Guidelines, but the Guidelines have not been finalized33 and do not clearly identify the extent of 
the monitoring.  H&SC §40727 requires that the regulation have “clarity”—i.e., meaning that 
“the regulation is written...so that its meaning can be easily understood by the persons directly 
affected by it”.  More importantly, the proposed regulations are requiring the refineries to 
conduct ambient monitoring research which would include designing, setting up, and operating 
monitoring networks that the guidance explicitly acknowledges can be affected by a number of 
sources other than the refineries themselves.  

                                                
31 The nine characteristics are identified in 12-15-401.6.1 through 6.9 and 12-15-413.2.1 through 
2.9.
32 BAAQMD, “Staff Report:  Proposed Air District Regulation 12, Rule 15:  Petroleum Refining 
Emissions Tracking; and Regulation 12, Rule 16:  Petroleum Refining Emissions Limits and 
Risk Thresholds”, October 2015 (available from http://www.baaqmd.gov/~/media/files/planning-
and-research/rules-and-regs/workshops/2015/100915/ sr12151216-pdf.pdf?la=en), p. 12-16-22.
33 BAAQMD, “Air Monitoring Guidelines for Petroleum Refineries”, draft (August 2015), 
available from  
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/Rules%20and%20Regs/W
orkshops/2015/Reg%2012%20Rule%2015%2016/Draft%20Air%20Monitoring%20Near%20Ref
ineries%20Guidance%2001282015.ashx?la=en, last access October 27, 2015.
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The District has failed to make the finding of “necessity” for this requirement as required 
by H&SC §40727, and there is no necessity for the refineries to be doing this sort of research.         

Regarding fenceline monitors, the Guidelines state that “Measurements must cover 
populated areas within 1 mile of the refinery fence-line likely to be affected when the annual 
mean wind direction lies in an arc within 22.5 degrees of a direct line from source to receptors 
10% of the time, or greater, based on the most representative meteorological measurements for 
sources likely to emit the compounds listed above at the refinery.”  

There is no clarity provided with regard to the number of monitors that would be required 
to satisfy that requirement.  There are no details regarding the determination of annual mean 
wind direction (i.e., over what time period must data be averaged) in which “sources” need to be 
considered, nor what would need to be done if a refinery’s arc does not fall over any community 
receptors.  

Regarding fixed community monitors, the Guidelines specify “at least one” station (p. 6).  
While it includes a statement that “The Expert Panel suggested that a maximum of 
three...permanent sites should be located in communities near refineries, with a maximum of two 
being located in the predominantly downwind location” (p. 14), this is not written as a clear cap 
on the maximum number of community monitoring locations that District staff could require.  

Regarding the “gradient study” of temporary monitors, the Guidelines state that “If 
gradient measurements are taken, they must be of long enough duration to properly determine 
the gradients and the potential effects of variations in meteorological conditions, inform the 
location of the permanent site(s) and develop relationships and correlations.  Once this has been 
accomplished, only periodic gradient measurements need to take place to confirm those 
relationships and correlations remain valid.”  

There are essentially an innumerable number of meteorological condition combinations 
that can occur, along with an infinite number of release scenarios involving different types of 
sources with different stack parameters and dispersion characteristics, and dispersion modeling 
science identifies that each will produce a different gradient.  There is no clarity with regard to 
how much monitoring the District is requiring (and for how long), and when the District provides 
that clarity, there also needs to be consideration of those efforts in the economic analysis. 

The guidance requires installation of monitors in the community on property that the 
refineries do not own.  These guidelines may be problematic or impossible to achieve because 
the refineries do not have access to install the monitor itself or install electrical infrastructure 
needed for the monitor in a public location where the public may oppose placement of a monitor.  
The guidance also ignores security issues with installing the monitor on public property.  The 
public may steal multimillion dollar equipment sitting unobscured on public property 24 hours a 
day.  The guidance also ignores personnel safety issues, and ignores obstructions or interfering 
pollution sources that may be present in areas that the guidance requires installation of a monitor.
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The comments above are just a few of the technical comments that WSPA has on the 
draft monitoring guidance that is cross-referenced by the proposed Rule 12-15; additional 
technical comments submitted by WSPA in December 2014 are incorporated by reference.  

The monitoring guidance would constitute requiring the refineries to fund and execute a 
research project to analyze ambient air, rather than manage just their own emissions and impacts.  
The guidance requires analysis of elemental carbon, organic carbon, and black carbon for 
purposes of estimating the extent to which measured concentrations are associated with 
roadways and sources other than refineries; this type of analysis (“source apportionment”) is an 
open area of research that does not have the level of certainty or precision needed to 
quantitatively attribute emissions to the refineries and enforce requirements.  The guidance also 
requires the monitoring of PM number concentration, which is not even a regulated pollutant.    

Lastly, US EPA promulgated their own fenceline monitoring requirements for benzene 
on September 29, 2015 (40 CFR 63 Subpart CC).  The District failed to identify these Federal 
requirements and establish that the District’s proposed rules were not duplicative, as required by 
H&SC 40727.2.    

Rule 12-16: Health Risk Thresholds

The rule requires Health Risk Assessments (HRAs) be conducted per the new OEHHA 
risk assessment guidance34 and identify that if the lifetime cancer risk result at the worst-case 
receptor is more than 10 in a million, the public must be notified.  If it the lifetime cancer risk is 
25 in a million or more, the facility must enact a mandatory risk reduction program.  These 
thresholds were arbitrarily established by staff, based on: 

1. The District’s own CARE study identified that (a) under the new OEHHA guidance, 

background air quality in the Bay Area corresponds to average area risks of 510-in-a-million 

(and in some areas over 1700-in-a-million), and (b) background air quality in the Bay Area is 

four times better than it was in 1990.35

2. The ARB/CAPCOA Risk Management Guidance identifies that given the new OEHHA 

guidance, CAPCOA will be working on guidelines to assess public notification and risk 

reduction thresholds in 2016; but while they identify that the risk reduction program 

                                                
34 OEHHA, “Air Toxics Hot Spots Program Risk Assessment Guidelines – Guidance Manual for 
Preparation of Health Risk Assessments”, February 2015.  Available from 
http://oehha.ca.gov/air/hot_spots/hotspots2015.html.
35 BAAQMD, “Improving Air Quality & Health in Bay Area Communities:  Community Air 
Risk Evaluation Program Retrospective & Path Forward (2004 – 2013)”, April 2014, p. 3 and p. 
18 identify average risks of 300-in-a-million and show risks in excess of 1000-in-a-million under 
the old OEHHA guidance; footnote 15 identifies that corresponding risks under the new OEHHA 
guidance are 70% higher).
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threshold should not correspond to greater than 100 in a million, but they also identify that 

they will “develop Industrywide Guidelines for the highest priority sources that support 

essential goods and essential public services where their emissions may result in cancer risk 

estimates using the new OEHHA Manual that are above District thresholds”.36  So it is 

clearly not so “unacceptable” that calculated risks be above those thresholds.         

As has always been the case for the cancer risk thresholds, there is no quantitative public 
health basis for the lifetime cancer risk thresholds.  Instead, they have been developed as targets 
that regulators believe are feasibly achievable by stationary sources.  In the late 1980s and early 
1990s, when facilitywide HRAs under AB2588 were first required, the District threshold was 10 
in a million for public notification and 100 in a million for a risk reduction program,37 and those 
are generally considered to have been feasible for stationary sources.  

However, District staff have been making interpretations that some sources have 
increased emissions by an order of magnitude or more (and is now proposing to incorporate 
marine vessels into the emissions inventory).  Dispersion models have changed significantly 
since then, and even without those changes, District staff has identified that the new OEHHA 
guidance yields HRA risk results that are 2 to 5 times higher than the old OEHHA guidance.38  

ARB and CAPCOA have estimated that the increase is a factor of 1.5 to 3 for inhalation-
only assessments, but acknowledged that there are additional increases associated with the use of 
newer dispersion models and when multipathway assessments are required.39  There has been no 
evaluation (by either ARB/CAPCOA or the District) that incorporates all of these changes and 
can reasonably assess the feasibility of applying these risk thresholds to the refineries.

Finally, the rule language is unclear as to whether the HRA analysis is identical to what is 
already required under State AB2588 regulations or not, and the District has not conducted an 
analysis that compares the elements of the existing state AB2588 regulatory requirements to the 
proposed HRA requirements as required by H&SC 40727.2(c).  

The State’s AB2588 regulations (H&SC 44304) defines “Facility” as including 
structures, appurtenances, installations, and improvements on land.  The rule should clearly 

                                                
36 ARB/CAPCOA, “Risk Management Guidance for Stationary Sources of Air Toxics”, July 23, 
2015 (available from http://www.arb.ca.gov/toxics/rma/rmgssat.pdf), p. 22 and p. 42.  
37 ARB/CAPCOA, “Risk Management Guidance for Stationary Sources of Air Toxics”, July 23, 
2015 (available from http://www.arb.ca.gov/toxics/rma/rmgssat.pdf), Table G-1.  
38 Daphne Chong, “Health Risk Assessment (HRA) Guideline Revisions”, presentation given at 
the November 17, 2014 BAAQMD Board of Directors Meeting (available from 
http://www.baaqmd.gov/~/media/files/board-of-directors/2014/z-presentations/111714-bod-
presentations.pdf?la=en), slide 6.  
39 ARB/CAPCOA, “Risk Management Guidance for Stationary Sources of Air Toxics”, July 23, 
2015 (available from http://www.arb.ca.gov/toxics/rma/rmgssat.pdf), pp. 1-2.  



51

identify whether it is requiring the same analysis required by AB2588, or whether it is requiring 
an entirely separate, duplicative analysis based on an emissions inventory that includes mobile 
sources.  

The State regulations also require that the HRA be based on actual TAC emissions 
calculated in accordance with ARB Emissions Inventory Criteria and Guidelines (which ARB 
has projected will be amended in 2016),40 and the District is required to identify whether the 
proposed HRA requirements are also based on that inventory or are instead based on the 12-15 
inventory of actual TAC emissions developed using the District’s guidelines.      

The District also needs to correct a common misperception (perpetuated by language in 
the CARE study) that the risks of “x-in-a-million” are the best estimates of what the actual 
lifetime cancer risks associated with air pollutant exposures are, and this misperception has been 
perpetuated by BAAQMD.41  

OEHHA’s Guidance Manual for Preparation of HRAs42 notes that on the contrary, 
“...there is a great deal of uncertainty associated with the process of risk assessment....The 
assumptions used in these guidelines are designed to err on the side of health protection in order 
to avoid underestimation of risk to the public....Risk estimates generated by an HRA should not 
be interpreted as the expected rates of disease in the exposed population but rather as estimate of 
potential for disease, based on current knowledge and a number of assumptions....” (pp. 1-5 
through 1-6).

Rule 12-16: NAAQS Compliance

The requirements for the “demonstration of compliance with the SO2 and PM2.5 NAAQS” 
are unclear and therefore do not meet the requirements of H&SC 40727; for example:

                                                
40 ARB/CAPCOA, “Risk Management Guidance for Stationary Sources of Air Toxics”, July 23, 
2015 (available from http://www.arb.ca.gov/toxics/rma/rmgssat.pdf), pp. 1-2.  
42 OEHHA, “Air Toxics Hot Spots Program Risk Assessment Guidelines – Guidance Manual for 
Preparation of Health Risk Assessments”, February 2015.  Available from 
http://oehha.ca.gov/air/hot_spots/hotspots2015.html.
42 OEHHA, “Air Toxics Hot Spots Program Risk Assessment Guidelines – Guidance Manual for 
Preparation of Health Risk Assessments”, February 2015.  Available from 
http://oehha.ca.gov/air/hot_spots/hotspots2015.html.
43 40 CFR 58.11 specifies that “PM2.5 measurement data from all eligible monitors that are 
representative of area-wide air quality are comparable to the annual PM2.5 NAAQS...[but]...PM2.5

measurement data from monitors that are not representative of area-wide air quality but rather of 
relatively unique micro-scale, or localized hot spot, or unique middle-scale impact sites are not 
eligible for comparison to the annual PM2.5 NAAQS.” [emphasis added] 



52

 There is no clarity as to whether the analysis is including mobile sources (that are included in 

the actual emissions inventory required by 12-15) or not.

 12-16-406.2 identifies that “The protocol must account for background concentrations in the

Bay Area so as to accurately account for the influence of local sources”, but accounting for 

the influence of the refineries themselves would inaccurately double-count their emissions.  

 There is no detail provided with regard to how to determine the background concentrations 

associated with only emissions that aren’t being modeled in the protocol.  

The statement in 12-16-406.2.1 that “the protocol shall conform to guidance promulgated by the 
United States Environmental Protection Agency for implementing air quality monitoring for the 
purposes of characterizing pollutant concentrations relative to the NAAQS” is also unclear, in 
that it does not specify which guidance is being referred to.  

The proposed rule also does not reflect the Federal restriction that only 
monitors/receptors that are representative of area-wide air quality can be compared to the annual 
PM2.5 NAAQS, not those that are more localized.43  

Economic Impact Analysis for both Rules 12-15 and 12-16

With regard to costs, the economic impact analysis in Section V of the District’s staff 
report is insufficient, for several reasons already mentioned when discussing the emissions 
inventory and the requirements that are based on the inventory.  The District’s staff report also 
provides no details for any of its cost estimates, provides no estimate of the costs associated with 
implementing a Risk Reduction Plan (even though the staff report states that it is assumed that 
each refinery will require such a plan),44 and no support for the assumption that a wet gas 
scrubber is sufficient for compliance with the SO2 and PM requirements.  

The District’s contractor makes the assumption that retrofitting land-based diesel engines 
with particulate filters will be sufficient for compliance, without any evidence of this and without 
any consideration of the marine vessel emissions that are required to be included in the emissions 
inventory.  

Given the lack of appropriate emissions inventory guidance, the current interpretations of 
that guidance being made by the District in its proposed revisions to Regulation 8 Rule 18 and 

                                                
43 40 CFR 58.11 specifies that “PM2.5 measurement data from all eligible monitors that are 
representative of area-wide air quality are comparable to the annual PM2.5 NAAQS...[but]...PM2.5

measurement data from monitors that are not representative of area-wide air quality but rather of 
relatively unique micro-scale, or localized hot spot, or unique middle-scale impact sites are not 
eligible for comparison to the annual PM2.5 NAAQS.” [emphasis added] 
44 BAAQMD, “Staff Report:  Proposed Air District Regulation 12, Rule 15:  Petroleum Refining 
Emissions Tracking; and Regulation 12, Rule 16:  Petroleum Refining Emissions Limits and 
Risk Thresholds”, October 2015 (available from http://www.baaqmd.gov/~/media/files/planning-
and-research/rules-and-regs/workshops/2015/100915/ sr12151216-pdf), p. 12-16-30 (Table 4).
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Regulation 11 Rule 10, and the potential inclusion of marine vessel emissions into the HRA 
analysis, the costs associated with complying with the Health Risk Threshold requirements could 
exceed all other costs associated with these rules combined.  

Regulation 6-5: FCCU

The District is proposing to restrict the quantity of ammonia emissions from fluid 
catalytic cracking unit (FCCU) exhaust despite the fact that there are several issues that 
undermine both the need for the rule and the rule’s implementation schedule.  

The District has already concluded that ammonia emissions by themselves are such 
insignificant contributors to ambient PM2.5 that ammonia should be exempted from permitting 
rules, and US EPA recently agreed with that assertion.45  

District staff have stated that the intent for the rule is based on the presumption that  
restricting emissions of ammonia will also decrease the quantity of “condensable” particulate 
matter (CPM)46.  However, because the District is identifying the true problem as being 
associated with CPM, the more pertinent limit will be the limit on “condensable” particulate 
matter that the District has identified that they will propose in 2016,47.  This therefore asserts that 
the proposed additional quantitative limit on ammonia is unnecessary.  Similarly, the District is 
presuming that reductions in “condensable” particulate matter (CPM) will impact ambient PM 
concentrations, despite the fact that ambient PM2.5 monitoring data show that the region is 
already in compliance with Federal and State ambient air quality standards.       

Regulation 6-5 does not provide adequate time for completion of an Optimization and 
Demonstration Protocol (Protocol).  The rule identifies that there are emission limits for 
Condensable Particulate Matter and SO2 without specifying the values of those limits.  The rule 
requires unnecessary monitoring that conflicts with H&SC §40001(d)(3).  Finally, the rule needs 
to clarify the definition of FCCU with regard to the phrase “[including] ancillary equipment 
including blowers, and all equipment for controlling air pollutant emissions and recovering 
heat”;48.

                                                
45 FR 52242, Aug 28, 2015.
46 BAAQMD, “Petroleum Refinery Emissions Reduction Strategy:  Staff Report,” October 2015, 
pages 9 and A:1.
47 BAAQMD, “Petroleum Refinery Emissions Reduction Strategy:  Staff Report,” October 2015, 
page 6.
48 i.e., at some refineries, ammonia/urea injection occurs not at the FCCU but at the CO boilers 
that vent upstream of the FCCU
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Rule 6-5: Timeframe

Proposed section 6-5-301 requires each refinery subject to the rule to optimize its 
ammonia emissions to the following timetable:

- March 1, 2016:  Protocol due to the District

- April 30, 2016 (i.e., within 60 days of submittal):  District approves or disapproves the 

Protocol

- December 31, 2016:  Commence and complete optimization 

The December 31, 2016 implementation date is onerous because it provides only seven months 
from the date that the Protocol is approved for the completion of the optimization.   

This date is unreasonable because each refinery must conduct an evaluation of different 
injection rates  to ensure that there are no adverse consequences on emissions or operations.49   
This analysis needs to occur over an extended period of time.  Moreover, each refinery  will need 
to assess the long-term response of plants and control equipment to lower ammonia levels.   A 
significant time period for demonstration is important because the output of this step would 
become an enforceable limit.  

Operation at the optimized level would occur prior to the proposed ammonia standard 
effective date of January 1, 2018, however establishing the enforceable ammonia emissions limit 
requires additional time.  WSPA has proposed an amended schedule that has not been 
incorporated by staff in the rule.

Rule 6-5: Promulgating “[future]” Emission Limits

The District has identified the intent to propose emission limits for Condensable 
Particulate Matter and SO2 in the future.  Since such limits have not yet been identified, WSPA 
does not believe the District can legally approve rule language that identifies “future” emission 
limits.             

Rule 6-5: Monitoring

Rule 6-5-501 requires permanent installation of both an ammonia emission monitoring 
system (per 501.1) and parametric monitors for measuring operational data (per 501.2).  The 
requirements should allow for one or the other but not both.  If an ammonia emission monitoring 
system is in place, requiring additional monitoring of operational data conflicts with H&SC 
§40001(d)(3); this code specifies that “If a district rule specifies an emission limit, the district 

                                                
49 Ammonia/urea is injected primarily for purposes of air pollution control that is required by the 
District—i.e., for purposes of reducing NOx, and also for purposes of ensuring the efficiency of 
existing PM control equipment
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shall not set operational requirements for any specific emission control equipment operating on a 
facility or system under that limit.”      

Definition of FCCU

WSPA members are familiar with the term “FCCU” referring to the fluidized catalytic 
cracking unit, but the proposed definition 6-5-205 is overly broad to include  “ancillary 
equipment including blowers, and all equipment for controlling air pollutant emissions and 
recovering heat”.  This provision is a regulatory overreach by the District.  

Regulation 8-18: Equipment Leaks

Summary

The refineries were surveyed via an independent consultant on the estimated costs for 
initial implementation of the rule that will include approximately 800,000 components.  Prior to 
the October draft of the rule, the projected costs were expected to exceed $6 million, however 
this estimate did not incorporate the costs associated with the provisions in the October 2015 
draft rule for process and instrument diagrams (P&IDs).  Refineries have estimated a wide range 
of additional costs associated with just the P&ID requirements, ranging anywhere from $6 
million to $42 million.  

The District has overestimated leak emissions from equipment in heavy liquid service, 
and is therefore proposing an unnecessarily extensive effort requiring each refinery to identify 
and take a handheld monitor to periodically monitor tens of thousands of components annually.  

As late as May 2014, the District published an emissions inventory summary report that 
identified only 0.6 tons per day of total fugitive emissions (leak emissions are a subset of fugitive 
emissions) from all Bay Area refinery processes,50.  However the staff report for these rule 
revisions51 now identifies 4.0 tons per day (1,476 tons per year) fugitive emissions from 
components handling only the least volatile components (i.e., “heavy” liquids).  

                                                
50 BAAQMD, "Bay Area Emissions Inventory Summary Report:  Criteria Air Pollutants, Base 
Year 2011", May 2014, obtainable from 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/Emission%20Inventory/ 
BY2011_CAPSummary.ashx?la=en, Tables 6 and 7 (pp. 11-12).
51 BAAQMD, “Petroleum Refinery Emissions Reduction Strategy:  Staff Report”, October 2015, 
obtainable from http://www.baaqmd.gov/~/media/files/planning-and-research/public-
hearings/2015/102215/staffreport1-pdf.pdf?la=en, p. B:5.
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There have been no new studies of emissions to support this change, nor have there been 
any changes in the 1999 ARB/CAPCOA emissions inventory guidelines for leak emissions52 or 
the District’s referencing of those guidelines;53 .  We believe the recent increase is a result of 
District staff making a speculative interpretation and forcing the refineries to report emissions 
based on that interpretation.  

This contentious issue impacted refinery operations as prior to this rulemaking the 
District was holding up renewal of refinery operating permits unless refineries agreed to their 
new methodology and paid the associated fees.  At the District’s request, WSPA members 
submitted monitoring data for thousands of equipment in heavy liquid service, which confirmed 
the emissions overestimates 54.  

Unfortunately these data were subsequently dismissed by District staff.  Details of 
WSPA’s expressed concerns  with this issue were provided in a March 5, 2015 letter from 
WSPA to the District.55  In a March 9 meeting with WSPA, District staff identified that they 
would work on a proposal for a data collection study to resolve issues and have the proposal 
ready by the week of March 23.  The District did not return calls from WSPA’s consultant, and 
WSPA is still waiting to see a draft of that study.  

In the meantime, the District has proceeded with its overestimates for purposes of this 
rulemaking.  If Regulation 8-18 is amended as proposed, the resulting monitoring data will 
confirm overestimated emissions.  There are also several details in the rule that do not satisfy the 
H&SC §40727 requirement for clarity, as their meaning is not “easily understood by the persons 
directly affected by it”.  

The rule will require an extraordinary effort by the refineries.  The District’s staff report 
estimates that 287,700 components in heavy liquid service will need to be tagged and identified 

                                                
52 CAPCOA/ARB, “California Implementation Guidelines for Estimating Mass Emissions of 
Fugitive Hydrocarbon Leaks at Petroleum Facilities”, February 1999, available from 
http://www.arb.ca.gov/fugitive/fugitive.htm, last accessed October 15, 2015.
53 BAAQMD, “Refinery Emissions Inventory Guidelines:  An Assessment of EPA Document 
Emission Estimation Protocol for Petroleum Refineries (Version 2.1.1, May 2011)”, September 
2013, available at 
http://www.baaqmd.gov/~/media/Files/Engineering/Refinery%20Emissions%20Inventory%20G
uidelines/ Draft%20Refinery%20Emissions%20Inventory%20Guidelines.ashx?la=en, last 
accessed November 10, 2015.
54 Electronic mail messages from Oscar Garcia (Chevron) to Bhagavan Krishnaswamy 
(BAAQMD), September 8, 2014; Jennifer Ahlskog (Phillips 66) to Greg Stone (BAAQMD), 
September 2014; and Kathy Wheeler (Shell) to Greg Stone (BAAQMD), “Shell DHT Heavy 
Emissions 2014 to BAAQMD (2).xlsx”, October 14, 2014; letter from Iren Suhami (Valero) to 
Greg Stone (BAAQMD), November 11, 2014.
55 G. Bjerke (WSPA), letter to J. Karas (BAAQMD) “Re: BAAQMD Methods for Calculating 
Fugitive Emissions from Components in Heavy Liquid Service”, March 5, 2015.
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on piping & instrumentation diagrams (P&IDs); this however does not identify the number of 
other connectors that will need to be tagged.  

WSPA member refineries have estimated the total number of components affected to be 
in excess of 800,000.  The rule requires annual monitoring regardless of any safety or 
accessibility constraints, and limits the number of equipment for which repairs can be delayed 
until the next turnaround.  In the past, efforts to comply with even the current rules have required 
extraordinary efforts.  These efforts include retaining Texas contractors to build repair boxes on 
a priority schedule, fly them to client Bay Area refinery, with the addition of having out-of-state 
contractors being flown in to conduct mass emissions sampling.   

The South Coast AQMD, which is designated as a severe ozone non-attainment area and 
is required by law to implement all feasible measures to reduce ozone, exempts valves and 
connectors handling heavy liquids. The South Coast AQMD also has much higher leak 
thresholds, namely 10,000 ppm for gases and three drops per minute for liquids; the BAAQMD’s 
thresholds are 100-500 ppm).56

Rule 8-18: Emissions Quantification

The District’s staff report incorrectly states that WSPA’s comments “suggest that 
compounds larger than C9 carbon chains do not emit” and that the classification of mineral 
spirits is based on WSPA’s comment.  WSPA has made no interpretation of what is or isn’t a 
“heavy liquid”; WSPA have cited only the definitions in the ARB/CAPCOA guidelines and 
current District rules.  Nor has WSPA stated or implied that “compounds larger than C9 do not 
emit”.  

What WSPA has stated is that the evaporation from gases and higher-volatility liquids is 
greater than that from lower-volatility liquids, that the emission factors that the District is using 
are far too high and unrealistic when compared to actual monitoring data, and that the 
ARB/CAPCOA guidelines identified that components in heavy liquid service should be 
exempted from emissions inventories.  

This is the reason that such components have been exempted from Federal and state/local 
requirements since the time that those studies were conducted.  WSPA has been waiting for the 
District to fulfill their promise to draft a protocol for information to better quantify emissions 
since March 2015.

Lastly, the staff report identifies that the rule will reduce emissions by approximately 
83%, but provides no information regarding how that value was calculated.   

                                                
56 South Coast Air Quality Management District, Rule 466.1 only applies to valves and flanges 
with Reid vapor pressures (RVPs) greater than 1.55 psi or absolute vapor pressures greater than 
0.7 psi at 20 °C [per §466.1(b)(1) and (a)(3)].
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Rule 8-18: Unreasonable Requirements

The rule will require that all components in heavy liquid service be tagged with a unique 
permanent identification code and identified on piping & instrumentation diagrams (P&IDs), 
P&IDs be physically submitted to the District, and all connectors in other service (which have 
been regulated for decades) also be tagged.  

These requirements will involve a major effort considering that several hundred thousand 
components will need to be tagged at the refineries alone, plus the chemical plants, bulk plants, 
and bulk terminals in the Bay Area are also subject to these requirements, with no demonstrated 
emissions benefit.  

The District has underestimated costs, identifying a total up-front capital cost of $0.25 
million for all five refineries combined.  Before the District proposed the P&ID requirement in 
October, the refineries identified costs between two and seven times this value, which were 
based on both vendor quotations and past costs.  

Each refinery has on the order of 1000 or more P&IDs (typically on large-scale hard copy 
paper) for its components in heavy liquid service.  Furthermore, P&IDs are Confidential 
Business Information (CBI) and would reveal details about refinery configurations.  The District 
has provided no justification for having to submit these to the District. 

Although the rule requirements apply to chemical plants, bulk plants, and bulk terminals 
in the Bay Area, neither the District’s staff report or its contractor’s socioeconomic analysis 
included any evaluation of the impacts of these requirements on sources other than refineries, nor 
was there any assessment of contractor availability issues associated with all of these facilities 
needing contractors on the same timeframe.  

In the case of the refineries alone, the identification and tagging (excluding P&ID 
modifications) at each refinery was identified as requiring nearly a year’s worth of time and over 
ten thousand man-hours solely in contractor labor.  This does not include the significant amount 
of refinery staff time associated with compliance with these requirements.

The District’s monitoring requirements also identify no provisions for components that 
are unsafe to monitor.  Such components can only be monitored safely when associated 
equipment is shut down.  District staff have commented verbally that an unsafe to monitor 
provision is too difficult to write; however language in the Federal rules provides for this issue in 
component leak detection.  The rule could place worker safety in jeopardy.  

The rule also requires that the concentration associated with any visible leaks be 
determined within 24 hours.  It is often unsafe for a refinery worker to approach operating 
equipment when a leak is found visually.  WSPA maintains that there should be an option to 
shutdown the equipment and/or take action to minimize the leak rather than waiting for a trained 
technician to arrive for purposes of quantifying the concentration (using EPA Method 21).  
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In addition, several component locations may require a man-lift and other diesel-powered 
equipment for access.  The District did not analyze the extent to which these emissions may be 
“significant” under CEQA and the extent to which emissions associated with having to monitor 
inaccessible equipment exceeds the emissions reduction associated with potentially finding and 
fixing a leak.      

The District is also proposing to revise the definition of “Leak Minimization” to require 
“best modern practice” to exclude cleaning, scrubbing, or washing.  WSPA contends that a large 
portion of “leaks” can be addressed by cleaning, scrubbing, or washing, for several reasons.  The 
intrusion of solid particles into a seal can create a leak or seal gap, can cause valves to not seat 
properly, and cleaning can often resolve the leak.  In other cases, what is detected as a “leak” 
may not be a leak at all, but rather liquid spillage originating from elsewhere.  Many of the 
District’s suggestions involve bolt or nut tightening, which is not always the best approach.  
More judgment is required than this, since bolts and nuts can be overtightened such that leaks are 
actually increased.  

Rule 8-18: Unnecessary / Inconsistent / Duplicative Requirements

H&SC 40727 requires that before adopting or amending a rule or regulation, the District 
needs to make findings of necessity, consistency and non-duplication.  H&SC 40727.2 requires a 
written analysis that identifies all existing Federal requirements “and guidelines that apply to the 
same equipment or source type”, including a review of all of the following:

(a) Averaging provisions, units, and any other pertinent provisions associated with the 

emission limits

(b) Operation parameters and work practice requirements

(c) Monitoring, reporting and recordkeeping requirements, including test methods format

The District’s staff report incorrectly identified that US EPA only requires leak detection 
and repair (LDAR) for chemical manufacturers but not petroleum refineries.  US EPA 
regulations at 40 CFR 63.648 subject the refineries to LDAR requirements in 40 CFR 60 Subpart 
VV, and District staff should be aware of this given that they incorporate these requirements into 
each refinery’s Title V permit.  The District’s staff report does correctly identify that these 
requirements do not require instrumental monitoring of components in heavy liquid service; this 
is for the same reason that such components have always been exempted from instrumental 
monitoring by Federal and local regulations.

The District’s staff report also failed to identify that the ARB and CAPCOA jointly 
developed implementation guidelines57 that specify how equipment should be counted and 

                                                
57 CAPCOA/ARB, “California Implementation Guidelines for Estimating Mass Emissions of 
Fugitive Hydrocarbon Leaks at Petroleum Facilities”, February 1999.
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screened.  This includes, among other things, identification that a “valve” is “a device that 
regulates or isolates the fluid flow in a pipe, tube, or conduit by means of an external actuator.  
Each valve is counted once regardless of the number of body flanges, bonnet flanges or plus that 
are part of the valve.”  Illustrations in the Guidelines confirm that “valve” includes the valve’s 
bonnet flange and that the latter should not be counted separately.  This is contrary to the
District’s proposal to modify the definition of “connector” to include “a valve bonnet flange”.58  

In accordance with requirements in the statute, the staff report needs to (but does not) 
identify and review the details in Subpart VV as well as the ARB/CAPCOA guidelines, compare 
what is already required to the proposed rule.  

Rule 8-18: Issues of Clarity

H&SC 40727 requires that before adopting a rule, the District board shall make a finding 
of “clarity”; i.e., “the regulation is written or displayed so that its meaning can be easily 
understood by the persons directly affected by it”.  While the proposed rule refers to the term 
“heavy liquid”, there is no definition for it.  There are many other provisions in the rule that are 
not clear and are too numerous to be identified here.  

Regulation 11-10: Cooling Towers

Summary

The District staff report asserts both the need for this rule and its cost by estimates of 
substantial reductions in cooling tower emissions, however the staff report measurably 
overestimates cooling tower emissions and then proposes a method to reduce these inflated 
emissions.  

Both US EPA’s guidance59 and the District’s own guidance60 identify that the preferred 
means to estimate emissions is to use actual sampling data collected using the Modified El Paso 
Method (MEPM).  Such data are available for 24 of the 32 refinery cooling towers covered by 40 
CFR 63, subpart CC.  

                                                
58 Ibid., pp. 22 and 24-25 and p. 33.
59 US EPA, “Emissions Estimation Protocol for Petroleum Refineries”, Version 3, April 2015, 
available from http://www3.epa.gov/ttn/chief/efpac/protocol/Protocol%20Report%202015.pdf, 
p. 8-2.
60 BAAQMD, “Refinery Emissions Inventory Guidelines:  An Assessment of EPA Document 
Emission Estimation Protocol for Petroleum Refineries (Version 2.1.1, May 2011)”, September 
2013, p. 8.
60 BAAQMD, “Refinery Emissions Inventory Guidelines:  An Assessment of EPA Document 
Emission Estimation Protocol for Petroleum Refineries (Version 2.1.1, May 2011)”, September 
2013, p. 8.
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In addition to the MEPM data, one refinery is currently required by their operating permit 
to take monthly samples of cooling water at the inlet and outlet of each cooling tower. This data, 
which BAAQMD staff has received and used in the 2014 BAAQMD emission inventory for the 
refinery, indicates that the 3.3 tons of emissions are well below BAAQMD estimates of 84 tons 
in the Staff Report.

The figure below illustrates the District’s emissions overestimates.  The red line shows 
the District’s estimate of current emissions; the yellow line shows the District’s estimate of 
emissions after promulgation of the proposed rule; and the other data shown are the actual 
MEPM data.    

Based on the monitoring data, the rule is unnecessary and is imposing burdensome 
monitoring requirements that will not achieve any appreciable emissions reduction and are 
therefore not cost-effective.  

In addition, the proposed rule includes requirements that are infeasible and unnecessarily 
burdensome.  Monitoring data shown in the figure above are based on monthly or quarterly 
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sampling, but the rule will increase that frequency to daily and require “permanent” fixes to leaks 
within 21 days without any allowances for the infeasibility or safety associated with doing so.  

The costs associated with these requirements are far in excess of what the District 
identifies, and are also not justified given that the associated emissions reductions are far lower 
than what the District identifies.   

Rule 11-10: Emissions Quantifications are Erroneous and Inconsistent with Guidance

The District staff report estimated cooling tower emissions before promulgation of the 
proposed rule revisions based on EPA AP-42 emission factors.61  US EPA gives these factors a 
below average “D” rating, identifies the sources for these factors dating as far back to 1959-
1973,62 and contains prepared guidance for petroleum refineries63 that identifies these as the 
worst possible means of quantifying emissions.  

EPA’s guidance identifies the best means of quantifying emissions as being based on 
measurement data using the Modified El Paso Method (MEPM), which are the data points
plotted in the figure above.  The District’s own emissions inventory guidance64 cross-references 
US EPA’s guidance, indicates that MEPM-based data are preferable to AP-42 emission factors.

The District staff report identified that “staff is concerned about the MEPM sampling 
method’s ability [to] provide representative hydrocarbon emissions data on a consistent basis”, 
but has identified no evidence for this concern, despite requests by the refineries.

The MEPM is required by US EPA for compliance with Federal MACT standards.  Staff 
have failed to justify why the MEPM is not satisfactory for the proposed Rule, yet the US EPA 
has gone through a Rulemaking process and required the use of MEPM for MACT compliance. 

The District staff concern is inconsistent with data collected at one Bay Area refinery that 
uses a different method to analyze cooling tower water; this method includes the collection of 
water samples upstream and downstream of cooling towers, and GC analysis by an offsite 
laboratory.  The  data was found to be consistent with the MEPM sampling.  

                                                
61 BAAQMD, “Petroleum Refinery Emissions Reduction Strategy:  Staff Report,” October 2015, 
page C:5 (including footnote 6).
62 US EPA, “Petroleum Refining”, Section 5.1 of AP 42, Compilation of Air Pollutant Emission 
Factors (rev. 4/15), available from 
http://www3.epa.gov/ttn/chief/ap42/ch05/final/c05s01_2015.pdf, Table 5.1-3, footnote a.
63 US EPA, “Emissions Estimation Protocol for Petroleum Refineries”, Version 3, April 2015, 
available from http://www3.epa.gov/ttn/chief/efpac/protocol/Protocol%20Report%202015.pdf, 
p. 8-2.
64 BAAQMD, “Refinery Emissions Inventory Guidelines:  An Assessment of EPA Document 
Emission Estimation Protocol for Petroleum Refineries (Version 2.1.1, May 2011)”, September 
2013, p. 8.
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The District staff’s concern is also at odds with a 2015 refinery permit.  A District staff 
engineer used that same laboratory data as part of the permit renewal process to calculate 
emissions for calendar year 2014 that were approximately 35 times lower than what the District 
is currently identifying.

The District’s own calculation of refinery’s cooling tower emissions is 3.3 TPY.  
Assuming 100% emissions reduction, the District’s costs for that refinery correspond to a cost-
effectiveness of $64,500-$232,500 per ton of emissions reduction, rather than the $2,533-$9,125 
per ton identified in the staff report.  

The rule also does not exclude cooling towers that are not in hydrocarbon service as 
exempt from the rule.  

Rule 11-10: Unnecessary / Inconsistent / Duplicative Requirements

H&SC 40727 requires that before adopting or amending a rule or regulation, the District 
needs to make findings of necessity, consistency and non-duplication.  H&SC 40727.2 requires a 
written analysis that identifies all existing Federal requirements, including a review of all of the 
following:

 Averaging provisions, units, and any other pertinent provisions associated with the 

emission limits

 Operation parameters and work practice requirements

 Monitoring, reporting and recordkeeping requirements, including test methods format

The District’s staff report identified that “not all cooling towers are subject to MACT” 
but omitted the fact that Federal MACT standards apply to the majority of the Bay Area refinery 
cooling towers (24 of the 32).65  

The staff report also identified that MACT “requires periodic monitoring (monthly or 
quarterly)” however it did not mention that existing cooling towers subject to monthly 
hydrocarbon monitoring are required to take corrective action when a monitoring result exceeds 
0.084 ppmw = 84 ppbw (the yellow line identified in the figure above),66 whereas existing 
cooling towers subject to quarterly hydrocarbon monitoring (and new cooling towers) are 
required to take corrective action when a monitoring result exceeds 42 ppbw.67  

                                                
65 The District identified 34 cooling towers, but misidentified Shell as having 5 cooling towers 
instead of 3.
66 The MEPM action level is identified as 6.2 ppmvC1 in the air stripped by the MEPM device, 
which corresponds to 0.084 ppm = 84 ppbw in the water at typical atmospheric temperature and 
pressure. 
67 40 CFR 63.654(c)(4)(i) and (ii).
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The staff report also failed to mention that if those levels are exceeded, MACT 
regulations allow 45 days for the facilities to repair the leak (if concentrations are less than 10x 
those indicated by the yellow line), but makes allowances for certain situations where repair is 
technically infeasible without a shutdown or when necessary equipment, parts, or personnel are 
not available.68  

The staff report also failed to mention the fact that the District’s identification of “Best 
Modern Practices” [in 11-10-402] includes a list of several requirements (i.e., -402.1 through 
402.3) that are actually OSHA Process Safety Management (PSM) requirements69 and associated 
guidance.  

OSHA’s PSM requirements and associated guidance are more specific than what the 
District is proposing, and PSM is not an area of expertise  by District staff.  These requirements 
are duplicative and should be removed; PSM is the focus of agencies other than the District.  

Rule 11-10: Unnecessary and Overly Burdensome Requirements

The District’s proposed rule includes requirements for:

- continuous or daily hydrocarbon monitoring, 

- reporting of data above the yellow line to the District “within one calendar day”, 

- the fixing of leaks “permanently” within 21 days, (11-10-305) with no provisions for if 

the leak is technically infeasible without a shutdown or when necessary equipment, parts, 

or personnel are not available, and

- additional daily monitoring of process parameters (that are for the most part less sensitive 

than the requisite hydrocarbon monitoring).

These are unreasonable and overly burdensome.  The District’s cost-effectiveness analysis 
reflects emission reductions have been grossly overestimated and the costs have been grossly 
underestimated.  

As indicated by the actual data plotted above, there is no reason to monitor more frequently 
than monthly.  With regard to the proposed requirements for continuous or daily hydrocarbon 
monitoring, the rule identifies three options:  

1. daily monitoring via water sample analysis, 

2. continuous monitoring via hydrocarbon analyzer, and 

3. daily monitoring via “an alternative APCO-approved method” that is unspecified.  

Each of these is infeasible or unreasonable for the reasons detailed below.

                                                
68 40 CFR 63.654(f).
69 29 CFR 1910.119
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As WSPA identified in a previous meeting with the District, monitoring via Option 1 
(above) as described in the proposed rule is not something that can be executed by refinery 
operators; the collection of samples “prior to exposure to air” requires specialized equipment and 
specialized training.  

In order to execute the sampling daily on all cooling towers, some refineries would need 
both additional equipment and additional personnel, which the District’s cost analysis did not 
account for.  The daily requirement would likely also necessitate the need for redundancy (in 
case of equipment malfunction or personnel absence), given that 24-hour timeframes do not 
necessarily provide sufficient time for repair or replacement.  

The District’s cost analysis estimated $85,000/year for additional staffing at facilities 
with four or more cooling towers,70 however this is not accurate.  One refinery estimated that a 
single operator could not collect water samples on more than seven towers per day.  In order to 
conduct monitoring seven days a week and factoring in the need to manage fatigue, the one 
facility would need at least four people to address the new daily hydrocarbon monitoring 
requirements at all of their cooling towers.  

For refineries that opt for the off-site laboratory analysis, typical laboratory turnaround 
time is approximately two weeks.  Sufficient time is necessary for samples to be transported to 
laboratories, laboratory analysis, and laboratory QA/QC and reporting.  Additionally, it is 
infeasible to “speciate and quantify the [TACs] associated with [a] leak” within one calendar day 
as required by 11-10-305.  Moreover, the turnaround time is further evidence that monitoring on 
a daily basis does not make sense.  

As WSPA identified previously, two refineries that have continuous monitors for their 
cooling tower water have found the monitors to be operationally problematic.  In one case, 
calibrating the instrument  takes  4-8 hours per week.  The membrane technology in the monitors 
is prone to fouling by algae and other similar materials which will not be volatized into the air.  

In addition, some continuous monitors are based on solid state electrochemical detectors, 
which are not accurate enough to  quantify mixtures of hydrocarbons accurately.  US EPA and 
District guidance also does not allow for the use of continuous monitors to quantify emissions 
for emissions inventories.  The District’s socioeconomic analysis also identified an assumption 

                                                
70 Applied Development Economics, “Socio-Economic Analysis:  Proposed Amendments to 
Regulation 8, Rule 18 (“Equipment Leaks”), Regulation 11, Rule 10 (“Hexalent [sic] Chromium 
Emissions and Total Hydrocarbon Emissions from Petroleum Refinery Cooling Towers”, and 
Draft New Regulation 6, Rule 5 (“Particulate Emissions from Refinery Fluidized Catalytic 
Cracking Units”, p. 13, Table 4, Row 12 item (e2).
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of “1 analyzer for 2 towers”,71 but this is not a valid assumption because cooling towers are 
typically not collocated, requiring a separate analyzer for each cooling tower.

The most cost-effective monitoring option identified in the District’s staff report is an 
“APCO approved alternative monitoring method”; however, there is no detail in the rule 
language or staff report as to what that method might consist of.

Although the Staff Report identifies that “The Air District will allow the [MEPM] 
sampling method to be used...provided the petroleum refineries follow the Air District’s Manual 
of Procedures methodology that will update the MEPM by July 1, 2016”, there is no time for the 
refineries to design apparatus and train personnel based on that MOP methodology, given that 
the rule language specifies that the refineries need to comply by the same date (July 1, 2016).  

Until the District requests and obtains approval from US EPA that any of their 
methodologies is equivalent to what US EPA requires, the refineries would also be required to do 
duplicative monitoring.  US EPA does not authorize the District to unilaterally change 
monitoring methodologies required by Federal rules.               

In the event hydrocarbon concentrations exceed the 84 ppbw threshold, the rule requires 
the refinery to file a report with the District “within one day”.  That is unreasonable, in part 
because the focus of the refinery should be on fixing the leak rather than filing reports, and in 
part because it is unnecessarily burdensome.  Regulation 1-522.7 requires notification within 96 
hours of an indicated excess.  This rule should be consistent with that requirement which is more 
reasonable, and would account for occasions of holidays, etc.    

The District has no basis to require a “permanent” fix or replacement/permanent isolation 
of a heat exchanger”, as in proposed Section 11-10-205.1.  Fixes are typically temporary until 
such time as the heat exchange in question can be safely taken off-line for a permanent repair.  
The District’s requirement is contrary to the H&SC 40001(c)(3) requirement that “if a District 
rule specifies an emission limit...the district shall not set operational or effectiveness 
requirements for any specific emission control equipment operating...under that limit”.  

Although some leaks may be repairable in 21 days, others—particularly the smallest 
leaks, which are often the most time-consuming to find—will not be.  Given the District’s 
proposed language and lack of any consideration for the extent of efforts made or feasibility or 
safety of repair, the rule would effectively force refineries to shut down operations.  The District 
gave no consideration to the costs associated with this type of shutdowns in their analyses.

                                                
71 Applied Development Economics, “Socio-Economic Analysis:  Proposed Amendments to 
Regulation 8, Rule 18 (“Equipment Leaks”), Regulation 11, Rule 10 (“Hexalent [sic] Chromium 
Emissions and Total Hydrocarbon Emissions from Petroleum Refinery Cooling Towers”, and 
Draft New Regulation 6, Rule 5 (“Particulate Emissions from Refinery Fluidized Catalytic 
Cracking Units”, p. 13, Table 4, Row 7.
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The Best Management Practices in 11-10-402 should be deleted from the proposed rule.  
Compliance with the monthly cooling tower water sampling or with MEPM sampling is 
sufficient to meet the “best modern practices” definition as it is used in Regulation 8 Rule 2.  The 
monitoring proposed in 11-10-402 is unnecessary, burdensome and provides no additional 
emission reduction benefit. 

There is no need for the daily monitoring identified in 11-10-402.4 through 402.9; these 
are redundant, less sensitive, and less directly relevant to emissions than the MEPM monitoring 
or lab sample of cooling tower water.  If these requirements are kept in the rule, there are 
significant additional costs at some refineries associated with having to conduct monitoring once 
“per shift” instead of once per day that are not incorporated in the cost estimates.

Rule 11-10: Other Technical Problems with Rule Language

The regulation should be targeting only relatively volatile hydrocarbons that would be 
emitted to the air in a cooling tower, and not those with lower volatilities that would remain in 
the water.  The MEPM method is specifically designed to capture strippable hydrocarbons, but 
the other methods in the rule are not. 

For the monitoring option involving off-site laboratory analysis, the District is proposing 
the use of both EPA Method 8260 (for “volatile” organics) and Method 8270 (for “semi-volatile” 
organics).  Since Method 8260 allows for laboratories to use purge-and-trap sample handling, 
this requirement does not address the very issue that the District acknowledges MEPM was 
design to address:  i.e., “compounds with lower molecular weights and boiling points that are 
generally lost when sampled for purge/trap analyses”.72

The Leak Action Requirement in 11-10-305 does not designate a specific subset of the 
TACs in Table 2-5-1 of Regulation 2 Rule 5 which require speciation.  It is infeasible to test for 
all TACs listed in Table 2-5-1 as currently required in the proposed rule. There is no rationale 
supporting why the majority of TACs in Table 2-5-1 would be present in a cooling tower leak 
and to require testing for all the components would be unnecessarily time consuming and costly.

Rule 11-10-401.2 requires a demonstration that total hydrocarbon emissions from a leak 
are below 15 pounds per day (lb/d) and that TAC emissions for the leak are below their 
corresponding acute and chronic trigger levels in Table 2-5-1 of Regulation 2 Rule 5. 

The staff report indicates that the requirement to demonstrate total hydrocarbon 
emissions are below 15 lb/d was included to demonstrate compliance with Regulation 8-2-301. 
This requirement is unnecessary because the proposed rule itself qualifies the cooling towers for 
the ‘best modern practices’ exemption Regulation 8-2-114 and, therefore, the limit in Regulation 
8-2-301 is not applicable. 

                                                
72 BAAQMD, “Petroleum Refinery Emissions Reduction Strategy:  Staff Report,” October 2015, 
page C:3.
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The trigger levels in Regulation 2 Rule 5 are designed for new and modified sources to 
determine whether or not the New Source Review requirements for TACs in Regulation 2 Rule 5 
applies to that new or modified source. These trigger levels are considered an arbitrary emission 
limit for unpredictable emissions from leaks in 11-10-401.2.

Overall Aggregate Costs Estimates

The refineries were surveyed via an independent consultant on the estimated costs and 
ranges.

The cost of potential crude window restrictions / restrictions on operating crudes 
associated with rule 12-15 could exceed tens of millions annually.  The impacts of this rule are 
difficult to project, however this ball park estimate is based on District staff’s intent to develop a 
“crude operating window”.

The cost of meeting the rule 12-16 risk reduction threshold of 25-in-a-million may be 
impracticable for several of the refineries, as this has been associated with reductions well in 
excess of 50% and possibly more for pollutants that are already largely maxed out on controls.  
Estimates of diesel particulate reductions for “cold ironing” marine vessels have been estimated 
as being in the $50-$100 million range for capital expenditure costs alone.  This however does 
not include the necessary electric costs associated with that as well.  Estimates of capital 
expenditure costs for retrofitting all diesel engines possible with particulate filters and then 
replacing the others with Tier 4 engines have fallen in the $10-50 million range.  And it is still 
possible that under the new HRA guidelines (and with the District’s emissions inventory 
interpretations) neither of these would reduce the potential for lifetime cancer risk at the 
maximum impact point to 25-in-a-million.

The costs for initial implementation of rule 8-18 will include about one 
millioncomponents.  The projected costs for all five refineries without the new P&ID 
requirements are expected to exceed $6 million.  Estimates of additional costs associated with 
the P&ID requirements indicate that the total costs of those requirements alone will be between 
$6 million to $42 million.  

The capital expenditure costs for a rule 6-5 FCCU wet gas scrubber ranged from $300 
million to over $700 million each, far in excess of what the District estimated.  This may in part 
be due to the fact that past experience has indicated the backpressure associated with such an 
addition also necessitates the rebuild of CO boilers that share the stack with the FCCU.  
Operation costs ranged from $10-$20 million annually, on top of the capital expenditures.  

Capital expenditure costs for the rule 11-10 continuous monitors was estimated to range 
$10-$15 million. Alternatively, for MEPM sampling, the time needed to conduct one MEPM 
sample is approximately four man-hours.  Changing the monitoring frequency from once per 
month to once per day will increase this resource demand and costs by 30 fold.
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Tables of Detailed Comments on Specific Rules

Rule 8-18

Existing Rule Language and District 
Proposed Changes in 
Underline/Strikeout

Problem/Issue

8-18-113
Limited Exemption, Initial Boiling 
Point: Until January 1, 2018 Tthe 
provisions of Sections 8-18-400 shall not 
apply to equipment which handle organic 
liquids having an initial boiling point 
greater than 302�F.

Necessity:  The District has not made a 
finding of necessity for this proposed 
revision.  It does not make sense to 
require that such liquids (“heavy liquids”) 
be monitored in perpetuity, given that (a) 
they have been exempted from statewide 
guidelines for nearly 15 years, (b) data 
submitted by WSPA members shows that 
these components do not have any 
appreciable vapor leaks, and (c) the 
District has identified that they will be 
conducting a study to determine which 
components in heavy liquid service it 
would possibly make sense to monitor.  
This is especially true for bulk plants and 
bulk terminals, where the heavy liquids 
handled are refined products (i.e., diesel 
fuel) that are not heated, and the District 
has made no estimate of any emissions 
reductions associated with applying this 
requirement to those facilities.  It would 
make far more sense to extend the 
exemption until such time as the District 
has done the study and determined based 
on data rather than speculation whether 
there is an issue with these components 
(or a subset of them) that needs to be 
addressed.  

Consistency:  The proposed removal of 
the limited exemption is inconsistent with 
the 1999 statewide guidelines 
(CAPCOA/ARB, “California 
Implementation Guidelines for Estimating 
Mass Emissions of Fugitive Hydrocarbon 
Leaks at Petroleum Facilities”, February 
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1999) which include a list of “components 
not counted” that includes “components 
handling exclusively liquids which 
evaporate 10% or less at 150 °C”.

8-18-115
Limited Exemption, Storage Tanks: 
The provisions of this rule shall not apply 
to appurtenances on storage tanks 
including pressure relief devices, which 
are subject to requirements contained in 
Regulation 8, Rule 5: Storage of Organic 
Liquids.

Clarity:  Given the proposed removal of the 
exemption at 8-18-113 and recent District 
interpretations of the 1999 statewide guidelines 
(CAPCOA/ARB, “California Implementation 
Guidelines for Estimating Mass Emissions of 
Fugitive Hydrocarbon Leaks at Petroleum 
Facilities”, February 1999), there needs to be 
additional clarity of this exemption, as WSPA has 
identified previously to the District.  Specifically, 
Regulation 8 Rule 5 only includes requirements 
for appurtenances on storage tanks when the liquid 
being stored has a vapor pressure of > 0.5 psia (8-
5-117) or is under pressure or blanketed (8-5-
307.3).  If this rule were to now apply to storage 
tanks having a vapor pressure of ≤ 0.5 psia that are 
neither under pressure nor blanketed, the District’s 
analysis of the rule needs to incorporate the fact 
that capital investment would be needed to 
reinforce the structural ingrity of some tanks to 
support the weight of a person for periodic 
monitoring, since an articulating boom lift will not 
be able to reach the pressure vacuum valve of 
many fixed roof tanks.

8-18-204
Connection: Flanged, screwed, or other 
joined fittings used to connect any piping 
or equipment, including any fitting 
connecting equipment to piping or other 
equipment, such as a valve bonnet flange 
or pump flange.

Consistency: The proposed revised 
language is inconsistent with the 1999 
statewide guidelines (CAPCOA/ARB, 
“California Implementation Guidelines 
for Estimating Mass Emissions of 
Fugitive Hydrocarbon Leaks at Petroleum 
Facilities”, February 1999) which clearly 
identifies that “each valve is counted once 
regardless of the number of body flanges, 
bonnet flanges or plugs that are part of a 
valve (see section on component 
identification and screening illustrations)” 
(p. 23) and the associated illustrations on 
pages 24 and 25 also show that valve 
bonnet flanges should not be counted as 
separate flanges.

8-18-209
Leak Minimization: Reducing the leak to the 
lowest achievable level using best modern 

Necessity:  The District has not made a 
finding of necessity for this proposed 
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practices and without shutting down the process 
the equipment serves.  Leak minimization is the 
most common method for repair. Leak 
minimization includes but is not limited to 
tightening of packing gland nuts, injecting 
lubricant into lubricated packing, tightening 
bonnet bolts, tightening flange bolts, or installing 
plugs or caps into open ended lines or valves. 
Cleaning, scrubbing, or washing equipment alone 
is not considered best modern practice.

revision.  It does not make sense to 
require tightening when (a) oftentimes 
what counts as a “leak” can be due to 
liquid dripped from somewhere else, the 
presence of liquid in a weephole, a 
moving piece of equipment that didn’t 
seat properly due to material that is in the 
way, or solid particles that work their way 
into crevices, lubricating material, etc. 
and (b) overtightening can cause leaks as 
well.

Clarity:  The District only identifies that 
cleaning/scrubbing/washing is not 
considered best modern practice, and 
almost all of the things that are identified 
as “best modern practice” include 
tightening, which is not always a good 
idea.  The current language is too unclear 
as to what other activities do or do not 
qualify as “best modern practices”.   

8-18-210
Leak Repair: The tightening, 
adjustment, or addition of material, or the 
replacement of the equipment using best 
modern practices, which reduces the 
leakage to the atmosphere below the 
applicable standard in Section 8-18-300.

Necessity:  The District has not made a 
finding of necessity for this proposed 
revision.  See comment on 8-18-209 
above.

Clarity:  Inclusion of this language begs 
the need for a definition of what 
constitutes “best modern practices”.   See 
comment on 8-18-209 above.

8-18-214
(Current) Pressure Relief Device: The 
automatic pressure-relieving device 
actuated by the static pressure upstream 
of the device including, but not limited to 
pressure relief valves and rupture disks. 

(Proposed) Pressure Relief Device: The 
automatic pressure-relieving device 
actuated by the static pressure upstream 
of the device or used to control breathing 
losses from a fixed-roof tank by allowing 
slight positive or negative pressure
variations in a tank while preventing the 

Clarity:  Confusion as to what is struck –
the language struck was only in previous 
drafts, not in current rule to be eligible for 
removal.
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movement of gas into or out of the tank 
including, but not limited to pressure 
relief valves, pressure vacuum valves and 
rupture disks.
8-18-306 
Non-repairable Equipment: Any 
essential equipment leak valve, 
connection, pressure relief device, pump 
or compressor which that cannot be 
repaired as required by Section 8-18-302, 
303, 304 or 305 may be placed on a non-
repairable list provided the operator shall 
comply complies with the following 
conditions:
306.1 
Any essential equipment leak must be 
less than 10,000 ppm and mass emissions 
must be determined within 30 days of 
placing on the nonrepairable list. The 
APCO must be notified no less than 96
hours prior to conducting mass emissions 
measurements.The valve, connection, 
pressure relief device, pump or 
compressor is repaired or replaced within 
5 years or at the next scheduled 
turnaround, whichever date comes first.

Necessity:  There is no justification for 
why this is required or why it even makes 
sense.  This means that if the leak is > 
10,000 ppmC1 – even if the mass 
emissions are less than 5 lb/day – the 
District is requiring the process to shut 
down in order to fix it, rather than 
allowing the repair period to be delayed or 
extended.  Having to shut down a unit 
because there is a leak > 10,000 ppmC1 
but less than five pounds a day result in 
more emissions than if the unit had 
continued to operate.  It is not feasible to 
fix all leaks > 10,000 ppmC1 within seven 
days; for example, equipment that 
requires a box clamp or other technical 
repair requires more than 7 days in some 
cases, such as unusual metallurgy.  
Technicians routinely make multiple 
attempts to stop the leak without 
encapsulation.  The design, construction, 
and air freight delivery of a custom clamp 
can require 7 days. In addition, the 
geometry and safety requirements for 
some equipment (feed vlv, CV, pump and 
compressor seals, etc) cannot be 
encapsulated.  Pump seals and compressor 
seals cannot be encapsulated because the 
moving shafts cannot be sealed.  Also, 
bagging for all equipment on the Delay Of 
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Repair list is not necessary because 
equipment will be monitored more 
frequently, and is sometimes infeasible 
and/or unsafe (e.g., in confined spaces or 
compressor seals).

Clarity:  The rule does not specify how 
equipment that is already on a delay of 
repair list on the date the rule becomes 
final must comply.  For example, it is not 
possible to measure the mass emission 
rate within 30 days of the date the 
equipment was placed on delay of repair, 
because that date occurred more than 30 
days in the past.  At least 6 months from 
the rule’s finalization date is needed to 
measure mass emission rates of 
equipment placed on delay of repair 
before rule finalization.  In addition, it is 
not clear what the District is requiring 
when bagging is not possible or unsafe.  
Many conditions are foreseeable that will 
prevent bagging a leaking component. 
For example, equipment that is not 
repaired in 7 days but is shutdown and in 
turnaround (TA) in the 8-30 day window 
is not possible to bag for mass emissions.  
Equipment that is not repaired in 7 days, 
but can be repaired in less than 30 should 
not require bagging.    

Other Issues:  As proposed this 
requirement potentially jeopardizes 
worker safety.   Also, mass emissions 
needs GC lab analysis and calculations 
that occur after the bagging event; 
logistically it is tough to get the 
configuration, bagging specialist and total 
calculations achieved by day 30, 
especially if there is a long lead time on 
parts.

306.2 
Effective July 1, 2004, Tthe number of 
individual pieces of equipment awaiting 

Necessity:  There is no justification of the 
necessity of this.  The sole sentence in the 
staff report (p. B:3) which addresses this 
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repair does not exceed the percentages
that portion of the total population for 
each equipment type expressed in the 
table below or 1 piece of equipment, 
rounded to the next higher whole number.

Equipment Total Number of 
Non-repairable

Equipment 
Allowed

(%)
Valves (including 
Valves with Major 
Leaks) and 
Connections as 
allowed by 
Section 8-18-
306.3

0.1530% of total 
number of valves

Valves with Major 
Leaks as allowed 
by Section 8-18-
306.4

0.025% of total 
number of valves

Pressure Relief 
Devices

0.51.0% of total 
number of 
pressure relief 
devices

Pumps and 
Compressors 

0.51.0% of total 
number of pumps 
and compressors

states that “The average percentage of 
valves and connectors on a non-reparable 
list is 0.04 percent (allowable percentage 
of valves including connectors is 0.30 
percent), which indicates the LDAR 
programs implemented at the five 
refineries can achieve a much lower 
fraction of equipment place on a non-
repairable list than the fraction currently 
allowable by the rule.”  This makes no 
sense; i.e., the District seems to be stating 
that on average the refineries are able to 
do much better than required under the 
current regulation, so lowering the 
percentages will not have an impact.  If 
that is the case, and there is no impact, 
then there is no necessity.  On the other 
hand, what is going to happen is that 
sometimes there will be deviations from 
the average, such that what used to be a 
reasonably manageable issue now 
becomes an extremely expensive one that 
could trigger a process shutdown.  

Other:  The reductions in percentages 
will create hardship and additional costs 
which the District has not estimated.  This 
is especially so for the reduction in the 
percentage of pumps and compressors, 
given the relatively small number of 
pumps and compressors operated, this 
reduction leaves too little room for 
contingencies (e.g., a facility with 400 
pumps and compressors is currently 
allowed to have four such components on 
its Non-Repairable list; the District’s 
proposed change would cut this down to 
only two.)   It is also less likely for a 
refinery to have spares of this type of 
equipment on the shelf, than it is for 
valves and connectors. The staff report 
dismisses this by stating (p. B:4) that “If 
the heavy liquid equipment produces the 
minimal emissions claimed by industry, 
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then the added heavy liquid equipment 
inventory will compensate for the lowered 
non-repairable percentages by affording 
each facility additional equipment 
allowed on the non-repairable list”.  This 
is both technically incorrect (the number 
of equipment on the non-repairable list is 
not correlated with the quantity of 
emissions; in fact, the District is 
proposing to disallow anything with high 
emissions from the list) and disingenuous 
(the District cannot simultaneously claim 
massive emissions reductions and then 
say that because industry claims 
otherwise, the costs will be negligible).  
The costs of addressing the regulation are 
there regardless of the quantity of 
emissions.  Also, there needs to be some 
amount of time provided to facilities to 
comply with these new percentages.   

8-18-309 Open-Ended Valve or Line: 
Open-ended valves or lines shall be 
equipped with a cap, blind flange, plug or 
second valve which shall seal the open 
end at all times except during operations 
requiring process fluid flow through the 
open-ended valve or line.

Necessity:  There is no need for these 
requirements to be more restrictive and 
less safe than the similar Federal 
requirements identified at 40 CFR 60 
Subpart VV, §60.482-6 (see below).  

Consistency:  The proposed revised 
language conflicts with similar but 
different Federal requirements at 40 CFR 
60 Subpart VV, §60.482-6; these identify 
that the following do not need to be 
capped/flanged/plugged/equipped with a 
second valve: 
(d) Open-ended valves or lines in an 
emergency shutdown system which are 
designed to open automatically in the 
event of a process upset. 
(e) Open-ended valves or lines containing 
materials which would autocatalytically 
polymerize or would present an 
explosion, serious overpressure, or other 
safety hazard if capped or equipped with a 
double block and bleed system.
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Other Issues:  As proposed this 
requirement jeopardizes worker safety.

8-18-310 Recurrent Leaks: If a valve, 
pump, compressor or PRD is found 
leaking more than 3 consecutive quarters, 
the inspection frequency shall change 
from quarterly to monthly pursuant to 
Section 8-18-407.

Clarity:  There is no Section 8-18-407 in 
the proposed rule.  

8-18-311 Mass Emissions: A person 
shall not use any equipment that emits 
total organic compounds in excess of five 
pounds per day except during any repair 
periods allowed by Sections 8-18-301, 
302, 303, 304, and 305.

Necessity:  There is no need for this 
requirement, given the limited number of 
equipment that is allowed to be placed on 
the Delay Of Repair list.  The omission of 
mentioning Section 306 means that any 
leak that is more than five pounds per day 
cannot be placed on the Delay Of Repair 
list, even if the concentration is less than 
10,000 ppm.  Shutting down and 
restarting a process unit because a 
component leaks results in much more 
emissions than the leaking component.

Clarity:  The District did not identify this 
language as a change, but is a significant 
change from the existing language in 8-
18.  For Title V facilities that need to 
certify compliance with all requirements, 
it is unclear how they could possibly 
certify compliance with this requirement 
for all of the equipment where 
concentrations are below the leak 
thresholds in 8-18-300 (given that there is
no guarantee that just because the 
concentration is below 100 ppm that mass 
emissions are below 5 lb/day).  It is also 
not clear how to interpret this requirement 
when bagging (which is needed to 
determine the pounds per day emissions 
rate) is not possible or is unsafe.  And for 
equipment that is bagged, it is not always 
possible to get results within the repair 
period (7 days); i.e., if an operator has a 
leak, bags it and 10 days later and gets a 
result of 6 lb/hr, does that mean that they 
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are automatically out of compliance 
(because they have been emitting > 5 lb/hr 
for a period that is greater than 7 days?  
Would they be considered to have been 
out of compliance for three days, even 
though there was no way of knowing they 
were out of compliance until after the 
bags were set up and the results came 
back?  If out of compliance, when does a 
shutdown need to occur? Immediately 
when calcs are completed? A week later? 
After a plan to BAAQMD for shutdown is 
communicated?  What about the situation 
where the first time the component is  
bagged the emission rate is 4 lb/hr (OK to 
put on Delay Of Repair) and then the next 
year when it’s bagged the emission rate is 
6 lb/hr?  Is the component  considered to 
have been out of compliance for a year? 

401.2
Except as provided under Subsection 8-
18-401.3, 404, 405, and 406 all valves, 
pressure relief devices, pumps or 
compressors subject to this Rule shall be 
inspected quarterly. 

Clarity:  Given the proposed removal of 
the exemption at 8-18-113 and recent 
District interpretations of the 1999 
statewide guidelines (CAPCOA/ARB, 
“California Implementation Guidelines 
for Estimating Mass Emissions of 
Fugitive Hydrocarbon Leaks at Petroleum 
Facilities”, February 1999), there needs to 
be additional clarity of the term “subject 
to this Rule”.  In past years, it was the 
understanding of both the refineries (and 
several District engineers that estimated 
emissions for the refineries) that the list of 
“Components Not Counted” on page 23 
of that Guidance meant that the 
components “were not to be included in 
component counts used for the 
quantification of fugitive emissions” (as 
stated on that page).  The District needs to 
clarify which components are “subject to 
this Rule”; i.e., does it include any of the 
other “Components Not Counted” on page 
23 besides the “components handling 
exclusively liquids which evaporate 10% 
or less at 150 °C” that are proposed for 
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inclusion, and if so, which ones?  For 
example, does it now include 
“components handling non-volatile 
lubricating fluids”—such as components 
handling lubricating oil designed for high-
temperature applications (or similar 
substances) that have such low volatility 
at the temperatures that they are being 
handled that it is not physically possible 
to exceed the leak thresholds—and if not, 
how is “non-volatile” being defined?  
Does it include “components handling 
fluids of 10% by weight or less volatile 
organic compound”, such as components 
in wastewater collection service that are 
(or aren’t) regulated under Regulation 8 
Rule 8?  Does it include “components 
handling commercial natural gas”, even 
though the facility does not have the 
authority to fix leaks in such equipment 
that is owned by utilities?  etc.        

401.3
Inaccessible valves and pressure relief 
devices subject to this Rule shall be 
inspected at least once a year. unless 
found leaking pursuant to Subsection 
403.2.

Necessity:  There is no finding of 
necessity.  First, inspection even on just 
an annual frequency is not practical for 
valves in heavy liquid service, which can 
add a high level of safety concern for 
access and also cost and manpower.  
Inaccessible valves require multiple 
personnel and a high safety risk.  WSPA 
sees no reason why the District cannot 
have “unsafe to monitor” provisions that 
are similar to those promulgated by US 
EPA.

Clarity:  There is no “Subsection 403.2.”

Other:  The proposed language does not 
contain a provision for unsafe to monitor 
components that can only be monitored 
when associated equipment is shutdown.  
Shutting down and restarting all process 
units tied to the flare annually would be 
detrimental to the environment.  More 
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emissions would be generated by the 
annual shutdown, startup, and thermal 
cycling of process units than emissions 
from the unsafe to monitor components.

District staff verbally commented that an 
unsafe to monitor provision is difficult to 
write.  The District should not place lives 
in jeopardy because an unsafe to monitor 
provision is too much of a challenge to 
write.  The District should not expect 
refinery technicians to complete a 
monitoring task that they would not ask 
their inspectors to validate.  Inspections 
on a flare might be possible with the 
process units operating if a technician 
wears special heat resistant protective 
equipment.  However, the safety risk is 
unjustified for the miniscule emissions 
possible.  Historically, refineries only 
work on flare stacks during turnarounds 
when the equipment tied to the flares are 
shut-down for optimal personnel safety.

401.6
Any connections subject to this rule that 
is shall be inspected annually or be that is
part of an APCO and EPA approved 
connection inspection program is subject 
to the provisions of Subsection 8-18-
304.2.

Necessity:  Connectors are the most 
numerous components but have the lowest 
emissions rates; adding this requirement 
adds significant cost and complexity for 
little emissions reduction.

Other: The proposed language does not 
contain a provision for unsafe to monitor 
components.   Unsafe to monitor 
connectors can only be monitored safely 
when associated equipment is shutdown.  
For example, flare pilot natural gas line 
connectors are not safe to inspect when 
process units tied to the flare are 
operating.  Shutting down and restarting 
all process units tied to the flare annually 
would be detrimental to the environment.  
More emissions would be generated by 
the annual shutdown, startup, and thermal 
cycling of process units than emissions 
from the unsafe to monitor components.
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401.10
Effective July 1, 2004, tThe mass 
emission rate of any essential equipment
valve with a major leak placed on the 
non-repairable list in accordance with 
Section 8-18-306 shall be determined at 
least once per calendar year. The APCO 
shall be notified no less than 96 hours 
prior to conducting the measurements 
required by this section.

Clarity:  Mass emissions monitoring is 
not feasible for all equipment.  What are 
people supposed to do in those situations?  
Also, results are not always going to be 
consistent; for example, what happens if a 
valve on the Delay Of Repair list is 
bagged with an emission rate at 4 lbs/day, 
but the next year the emission rate is 7 
lbs/day?  Is the component automatically 
out of compliance?

8-18-403
Visual Inspection Schedule:  All pumps 
and compressors shall be visually 
inspected daily for leaks. If a leak is 
observed, the concentration shall be 
determined within 24 hours of discovery 
pursuant to Section 8-18-602. All pumps 
and compressors subject to this rule shall

Necessity:  There is no need for these 
requirements to be unsafe.  

Other:  It is often unsafe for a person to 
approach equipment when a leak is found 
visually.  Emissions would be minimized 
if the equipment is shutdown upon the 
leak’s discovery rather than waiting for a 
trained technician to arrive to monitor the 
leak rate.

8-18-404
Alternative Inspection Schedule: The 
inspection frequency for valves or pumps 
may change from quarterly to annually 
provided all of the conditions in 
Subsection 404.1 and 404.2 are satisfied.

Necessity:  The District has not identified 
a need for each component to have a 
different skip period; doing this will 
increase confusion and the likelihood of 
noncompliance 

Consistency:  The proposed language is 
inconsistent with what is identified in 
EPA’s LDAR rule (40 CFR 60 Subpart 
VV), which identifies an alternate 
inspection schedule on a process unit 
basis.  

8-18-405 
Recurrent Leak Schedule: For any valve, 

pump, compressor or pressure 
relief device found leaking in 
more than three consecutive 
quarters, a person subject to 
this Rule shall comply with 
the following requirements: 

Clarity:  Inserting a new Section 405 is 
going to conflict with existing permit 
requirements that reference the existing 
Section 405.  

Consistency:  Completely changing out a 
rule Section, rather than giving new 
sections a new number and marking 
deleted sections as [Deleted], is going to 
cause inconsistency with current 
requirements/permit conditions.
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407.1 
The inspection frequency shall be 

changed from quarterly to 
monthly; and Bay Area Air 
Quality Management District 
October 16, 2004 8-18-9

Clarity:  The number of this section 
should follow Section 407, not Section 
405.

404.2 
Records of each valve, pump, compressor 

and pressure relief device 
changed to monthly 
monitoring shall be submitted 
to the District each quarter 
pursuant to Section 8-18-
503.1.

Clarity:  There are now two Sections 
404.2.  The number of this section should 
follow sequentially after that of the 
preceding section.

404.3 
If the valve, pump, compressor or 

pressure relief device remains 
leak free for four consecutive 
months pursuant to Sections 
8-18-302, 303 and 305 the 
inspection frequency will 
revert back to quarterly upon 
request and after APCO 
approval.

Necessity:  The District has not identified 
why it is now necessary for the APCO to 
approve reverting back to quarterly 
monitoring for recurrent leaks.  What is 
there to approve?  And why wouldn’t the 
APCO approve more frequent 
monitoring?

Clarity:  There are now two Sections 
404.3.  The number of this section should 
follow sequentially after that of the 
preceding section.  The criteria for 
approval are not identified.  The draft rule 
language allows that if two refineries 
request approval of an alternative 
inspection schedule on the same basis, 
one refinery may be denied and one 
refinery may receive approval because the 
reviewers are different and there are no 
clear criteria for approval.  Also, the way 
the language currently reads, if the APCO 
approval is not obtained, then the facility 
is not required to (and should not) revert 
back to quarterly monitoring, which 
doesn’t make any sense.

Other:  Approval of the APCO causes 
delays or is often unattainable.  Approval 
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from the APCO for the alternative 
inspection schedule could result in the 
refineries monitoring at inconsistent 
frequencies.  

401.11 
The owner/operator shall identify the 
equipment and/or source of any 
background reading greater than 50 ppm.

Other:  Identifiable causes of this are 
likely to be maintenance events.  A 
maintenance event exclusion would help 
address this issue.  

8-18-501
Portable Hydrocarbon Detector: Any 
instrument used for the measurement of 
total organic compounds shall be a 
combustible gas indicator that has been 
approved by the APCO and meets the 
specifications and performance criteria of 
and has been calibrated in accordance 
with EPA Reference Method 21 (40 CFR 
60, Appendix A).

Clarity:  Method 21 Section 8.1.1.2 
requires that “instrument response factors 
for each of the individual VOC to be 
measured shall be less than 10....When no 
instrument is available that meets this 
specification when calibrated with the 
reference VOC...the available instrument 
may be calibrated with one of the VOC to 
be measured, or any other VOC, so long 
as the instrument then has a response 
factor of less than 10 for each of the 
individual VOC to be measured.”  Has the 
District identified whether any 
commercially available portable 
instrument is able to meet this criteria for 
heavy liquids, and if not, whether there is 
any availability of heavy liquid calibration 
gases for calibrating the instrument?  It is 
entirely infeasible to have to manually 
evaluate the response factors for all of the 
individual hydrocarbons stored, and it is 
also very unlikely that equipment vendors 
will have reference values for all of these 
compounds (as allowed by Section 8.1.1).  
What exactly are people supposed to do 
with regard to this requirement?  The 
District’s cost analysis fails to account for 
this issue.

502.6
Effective January 1, 2018, Piping and 
Instrumentation Diagrams (P&IDs) with 
all components in heavy liquid service 
clearly identified.

Necessity:  The District has not identified 
why it is necessary for P&IDs in heavy 
liquid service to be submitted.  WSPA 
does not agree that it is necessary.  The 
heavy liquid components will be tagged in 
the field and monitored.  All requirements 
in Rule 8-18 are the same regardless of 
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whether the component contains heavy 
liquid or light liquid.  The refineries can 
most expeditiously and comprehensively 
tag all the components in heavy liquid 
service by highlighting lines on P&IDs 
that do not contain hydrocarbon, then tag 
all components that are not already tagged 
and not highlighted on the P&IDs.  The 
number of lines that do not contain 
hydrocarbon that would be highlighted on 
P&IDs is much less than the number of 
lines that contain heavy liquids.  The 
more expeditiously that the refineries can 
tag the components, the sooner the 
refineries can begin monitoring the 
components and reducing emissions.  The 
more comprehensively the refineries can 
comply with the rule, the more emissions 
will be reduced.

Clarity:  There is no definition of “heavy 
liquid”.

Other:   Compliance with this 
requirement is unduly burdensome and 
not included in the District’s economic 
analysis.  The volume of P&ID’s is 
enormous (thousands or tens of 
thousands) and they change every day.  
P&IDs will be needed for a tagging effort, 
but P&IDs have more than just heavy 
liquid streams information on them.  They 
are Confidential Business Information 
(CBI) because they provide detailed 
information about the layout of the 
facility.  Compliance with this 
requirement would involve an engineering 
evaluation to distinguish whether the 
initial boiling point of material in the pipe 
is greater or less than 302 degrees 
Fahrenheit for every foot of piping in the 
refinery.   The refineries have thousands 
of miles of piping.  In many cases, the 
refineries have conservatively tagged and 
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are monitoring components  below the 
302 degrees Fahrenheit threshold because 
process streams vary and to simplify and 
more comprehensively ensure compliance 
with the current Rule 8-18.  Many 
samples would need to be analyzed for 
initial boiling point to determine the 
sections of piping that are heavy liquid 
versus light liquid in order to comply with 
this section.  This requirement was not in 
either the May or September versions of 
the draft rule.  If this requirement is kept 
the District has not made “a good faith 
effort to minimize adverse socioeconomic 
impacts” as required by H&SC 40728.5.

503.2 Effective July 1, 2016, a person 
subject to this rule shall submit to the 
District aAn inventory identifyingof the 
total numbers of valves, pressure relief 
devices, pumps and compressors and 
connections to which this rule applies 
broken down per unit or other grouping if 
component is not associated with an 
individual unit. After review and 
approval of the initial inventory by the 
APCO, annual inventory updates shall be 
submitted to the District every January 
1st. to which this rule applies shall be 
submitted to the District at least once a 
year.

Necessity:  The District has not identified 
why it is necessary for them to “approve” 
the inventory.  

Clarity:  The District has not identified 
on what basis they will or will not 
approve the inventory.

503.5 By January 1, 2018, submit records 
required by Section 8-18-502.6 and 
annually thereafter for information that 
has changed since last submittal.

Necessity:  The District has not identified 
why it is necessary for P&IDs to be 
submitted.

Other:   The volume of P&ID’s is 
enormous (thousands or tens of 
thousands) and they change every day; it 
is completely infeasible to submit them to 
the District, track which ones changed 
over the last year, etc.  They are 
Confidential Business Information (CBI) 
because they provide detailed information 
about the layout of the facility.  This 
requirement was not in either the May or 



85

September versions of the draft rule.  If 
this requirement is kept the District has 
not made “a good faith effort to minimize 
adverse socioeconomic impacts” as 
required by H&SC 40728.5.  There are 
also security concerns; i.e., descriptions of 
relevant pipeline details or features or 
activity given to any agency would 
expose key infrastructure components if 
information from the locations, routes, 
drawings, capacity, monitoring 
equipment, wiring or controls of the 
pipeline would expose its vulnerabilities, 
including cyber sabotage.  The campaign 
against the world’s vulnerable pipelines is 
real and likely to continue to spread and 
cause harm to the Bay Area critical 
infrastructure.

8-18-602
Inspection Procedure: Inspections of 
equipment shall be conducted as 
prescribed by EPA Reference Method 21 
(40 CFR 60, Appendix A).

Clarity:  Method 21 Section 8.1.1.2 
requires that “instrument response factors 
for each of the individual VOC to be 
measured shall be less than 10....When no 
instrument is available that meets this 
specification when calibrated with the 
reference VOC...the available instrument 
may be calibrated with one of the VOC to 
be measured, or any other VOC, so long 
as the instrument then has a response 
factor of less than 10 for each of the 
individual VOC to be measured.”  Has the 
District identified whether any 
commercially available portable 
instrument is able to meet this criteria for 
heavy liquids, and if not, whether there is 
any availability of heavy liquid calibration 
gases for calibrating the instrument?  It is 
entirely infeasible to have to manually 
evaluate the response factors for all of the 
individual hydrocarbons stored, and it is 
also very unlikely that equipment vendors 
will have reference values for all of these 
compounds (as allowed by Section 8.1.1).  
What exactly are people supposed to do 
with regard to this requirement?  The 
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District’s cost analysis fails to account for 
this issue.
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Rules 12-15 and 12-16

Citation Proposed Rule Language Problem/Issue
12-15-101 Description:  The purpose of this rule 

is to track air emissions and crude oil 
composition characteristics from 
petroleum refineries over time, to 
complete health risk assessments for 
petroleum refineries, and to establish 
monitoring systems to provide detailed 
air quality data along refinery 
boundaries and in nearby communities.

Necessity:  The District has not made a 
finding of necessity for this rule.  The 
District already tracks air emissions and 
there is no need to track crude oil 
composition characteristics in addition 
to that, nor is there a need to duplicate 
existing AB2588 health risk assessment 
requirements or establish monitoring 
systems given all air quality data 
obtained to date with existing 
monitoring systems.

Nonduplication:  The District’s 
proposed requirements for health risk 
assessments for emissions from 
refineries are duplicative of AB2588 
requirements.  The proposed 
requirements for fenceline monitoring at
refineries are duplicative of US EPA  
requirements for fenceline monitoring at 
refineries that were signed and released 
on September 29, 2015.

12-15-206 Crude Slate:  A record of the 
characteristics and quantities of crude 
oil and/or crude oil  blends to be 
processed by a crude distillation unit at 
a petroleum refinery.

Clarity:  As WSPA has commented to 
District staff many times over the past 
year (including the attachment to 
WSPA’s March 27, 2015 comment 
letter), in industry parlance, the “crude 
slate” is only the crude oil blend 
processed by a crude distillation unit –
i.e., not the individual crude oils that are 
transported to the refinery (prior to 
blending).  There is a significant 
difference and these two things should 
not be combined into one definition.

12-15-207 Emissions Inventory:  A 
comprehensive accounting of the types 
and quantities of criteria pollutants, 
toxic air contaminants, and greenhouse 
gases that are released into the 
atmosphere based on state-of-the-art 

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, the inclusion of 
accidental air releases is not consistent 
with the PREP definition (which 
excludes them).  The inclusion of 
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measurement technologies and
estimation methodologies. For the 
purposes of this rule, emissions 
inventory data shall be collected or 
calculated for: (1) all continuous, 
intermittent, predictable, and accidental 
air releases  resulting from petroleum 
refinery processes at stationary sources 
at a petroleum refinery, and
(2) all air releases from cargo carriers 
(e.g., ships and trains), excluding motor 
vehicles, that load or unload materials 
at a petroleum refinery including 
emissions from such carriers while 
operating within the District or within 
California Coastal Waters as specified 
in Regulation 2-2- 610 (adopted Dec. 
19, 2012).

emissions from cargo carriers, including 
emissions while operating in District or 
California Coastal waters, is not 
consistent with US EPA and California 
ARB emissions inventory requirements 
(40 CFR 98, Mandatory GHG 
Reporting, AB2588).  

Non-duplication:  The requirement for 
a GHG emissions inventory is largely 
duplicative of both US EPA and 
California ARB requirements; the 
requirement for a TAC emissions 
inventory is largely duplicative of 
California AB2588 requirements; and 
the requirement for a criteria pollutant 
emissions inventory is largely 
duplicative with District Regulation 3 
(Schedule M) requirements.

12-15-210 Health Risk Assessment (HRA):  A 
detailed and comprehensive analysis to 
evaluate and predict the dispersion of 
hazardous substances in the 
environment and the likelihood of risk 
for exposure of the human population 
and to assess and quantify both the 
individual and populationwide health 
risks associated with those levels of 
exposure. HRAs required by this rule 
shall be prepared in accordance with 
Section 12-15-602.

Clarity:  Current wording suggests that 
this is an estimate of  “likelihood of 
risk”, which is inaccurate.  OEHHA’s 
February 2015 Risk Assessment 
Guidelines state that “Risk estimates 
generated by [a health risk assessment] 
should not be interpreted as the expected 
rates of disease in the population, but 
rather as estimates of potential for 
disease, based on current knowledge and 
a number of assumptions” (p. 1-6) and 
that “The assumptions used in these 
guidelines are designed to err on the side 
of health protection in order to avoid 
underestimation of risk to the public”.

12-15-211 Health Risk Assessment Modeling 
Protocol:  A detailed plan identifying 
the steps that will be taken during the 
air dispersion modeling and health risk 
assessment process. This plan shall be 
prepared in accordance with the most 
recent guidelines adopted by the Office 
of Environmental Health Hazard 
Assessment (OEHHA) under Health 
and Safety Code Section 44360(b)(2) 

Clarity:  It is unclear whether this 
definition is referring to a protocol that 
models the sources covered by AB2588 
(which would exclude marine vessels, 
etc.) or whether the District is proposing 
that this is a protocol for an entirely 
separate HRA that incorporates marine 
vessels, etc. – which would have very 
substantial impacts on the cost estimates 
associated with the HRA requirements 
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for use in the Air Toxics “Hot Spots” 
Information and Assessment Act of 
1987 (Health and Safety Code Section 
44300 et seq.) and shall identify the 
specific basis or references for all input 
data (such as emissions data, stack 
parameters, building dimensions, 
terrain data, meteorological data, health 
effects values, etc.) and the proposed 
models, methods, procedures, and 
assumptions that will be used for each 
step of the HRA process.

proposed in Regulation 12-16.

12-15-212 Monthly Crude Slate Report:  A 
summary of crude and other pre-
processed feedstock volumes and 
properties processed by refinery crude 
unit(s) or other process unit(s) each 
calendar month, reported annually for 
the calendar year.

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, the District has not defined “pre-
processed feedstock” and it is unclear 
what is meant by this term.

12-15-214 Petroleum Refinery:  An 
establishment that is located on one or 
more contiguous or adjacent properties 
that processes crude oil to produce 
more usable products such as gasoline, 
diesel fuel, aviation fuel, lubricating 
oils, asphalt or petrochemical 
feedstocks. Petroleum refinery 
processes include separation processes 
(e.g., atmospheric or vacuum 
distillation, and light ends recovery), 
petroleum conversion processes (e.g., 
cracking, reforming, alkylation, 
polymerization, isomerization, coking, 
and visbreaking) petroleum treating 
processes (e.g., hydrodesulfurization, 
hydrotreating, chemical sweetening, 
acid gas removal, and deasphalting), 
feedstock and product handling (e.g., 
storage, blending, loading, and 
unloading), auxiliary facilities (e.g., 
boilers, waste water treatment, 
hydrogen  production, sulfur recovery 
plant, cooling towers, blowdown 
systems, compressor engines, and 

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, the reference to “auxiliary 
facilities” is unclear.  While the District 
has identified types of equipment that 
could potentially be “auxiliary 
facilities”, there is no delineation of 
what determines whether those types of 
equipment are auxiliary facilities, or not.  
For example, the District appears to 
have rejected WSPA’s March 27, 2015 
suggestion that at a minimum, “auxiliary 
facilities” be defined to include those 
that are “under common control” and 
“that are not directly involved with the 
refining of crude oil but whose functions 
are part of the refinery operations”.  

Consistency: The currently proposed 
definition of “petroleum refinery” is 
inconsistent with various US EPA, 
ARB, and District regulations.  
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power plants), and support facilities 
(e.g., hydrogen plants, sulfuric acid 
plants, and electrical generation).

12-15-215 Petroleum Refinery Emissions 
Profile (PREP):  An emissions 
inventory for the Petroleum Refinery 
Emissions Profile (PREP) period that is 
used as a reference with which to 
compare emissions inventories for later 
periods of time (on-going annual 
emissions inventories)  in order to 
determine changes in emissions that 
have occurred from a petroleum 
refinery. A PREP shall be the average 
emission rate, expressed in units of tons 
or pounds per year, based on actual 
emissions that occurred during the 
PREP period, except that a PREP shall 
not include emissions that exceeded 
regulatory or permitted limits in place 
at the time the emissions occurred, or 
emissions from accidental air releases. 
The PREP shall not include emissions 
eliminated before 12/31/2015 by a 
permanent change such as emissions 
controls or closure.

Necessity:  The District has not 
identified the necessity for a PREP, 
given that the entire structure of its air 
permitting program is based on the 
recognition that facilities require 
operating flexibility and therefore 
permits are issued based on their 
Potential To Emit, not their actual 
emissions.  It has also not justified the 
last sentence of this definition, which 
was not present in the various drafts of 
this regulation that have been issued but 
was added in the October 2015 proposal.  

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter (and previous verbal comments), 
this definition does not clearly identify 
how the PREP is defined when there are 
changes in emissions inventory 
methodologies that cannot be applied to 
past data (e.g., due to lack of input 
information) 

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, the PREP exclusion of 
accidental air releases is not consistent 
with the current definition of “emissions 
inventory” (which includes them).

12-15-216 Petroleum Refinery Emissions 
Profile Period:  A period of 12 
consecutive months, from January 2010 
through December 2015, which is 
selected by a refinery owner/operator 
for establishing a PREP for a particular 
criteria pollutant, toxic air contaminant, 
or greenhouse gas. A different 
consecutive 12-month period may be 
used for each criteria pollutant, toxic 
air contaminant, or greenhouse gas.

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, this period is 
inconsistent with the “baseline” 
emissions period identified in US EPA 
PSD air permitting regulations.  When 
developing its PSD regulations, EPA 
selected a 10-year period to select  
emissions baselines from, based on a 
study of business cycles and the 
“conclusion...that 10 years of data is 
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reasonable to capture an entire industry 
cycle. Comments from various 
industries support a conclusion that a 
10-year look back period is a fair and 
representative time frame for 
encompassing a source’s normal 
business cycle.” [67 FR 80200, 
December 31, 2002] EPA has 
determined a 10 year period provides 
adequate span of business cycles.

12-15-217 Petroleum Refinery 
Owner/Operator:  Any person who 
owns, operates, or exercises operational 
control over the majority of operations 
at a petroleum refinery. The refinery 
owner/operator is responsible for 
compliance with this rule for the 
entirety of the petroleum refinery, 
including any refinery processes, 
auxiliary facilities or support facilities 
that may be separately owned or 
operated. Any person who owns, 
operates, or exercises operational 
control over a support facility must 
provide the Owner/Operator with 
information sufficient to allow the 
owner/operator to comply with this 
rule, and must make that information 
available to the APCO upon request.

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, it is unclear which facilities are 
considered “owners of portions of a 
refinery that are less than the majority of 
the operations”.

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, the proposed definition 
sets boundaries (refinery responsible for 
all ancillary facilities regardless of 
ownership/control) that are inconsistent 
with the definition of a Petroleum 
Refinery, which is determined by 
common operational control.  Facilities 
under different ownership (e.g., 
embedded third party hydrogen plants) 
should be responsible for their own 
reporting.

12-15-221 Toxic Air Contaminant (TAC):  An 
air pollutant that may cause or 
contribute to an increase  in mortality 
or in serious illness or that may pose a 
present or potential hazard to human 
health. For the purposes of this rule, 
TACs consist of the substances listed in 
the most recent health risk assessment 
guidelines adopted by OEHHA.

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, this definition is 
inconsistent with the District’s definition 
of TAC in Regulation 2-5.  These 
definitions should be aligned.

12-15-401 On-going Annual Petroleum 
Refinery Emissions Inventory and 
Monthly Crude Slate Reports:  A 
refinery owner/operator shall obtain 

Necessity:  The District has not made a 
finding of necessity for requiring crude 
slate reports.  
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and maintain APCO approval of an On-
going Annual Petroleum Refinery 
Emissions Inventory and Monthly 
Crude Slate Report. Timely submittal 
as described in the next sentence shall 
constitute compliance with this 
requirement unless and until there is a 
determination of disapproval by the 
APCO pursuant to Section 12- 15-404. 
On or before September 1, 2016, and 
every subsequent September 1, a 
refinery owner/operator shall submit to 
the APCO an On-going Annual 
Petroleum Refinery Emission Inventory 
and Monthly Crude Slate Report 
covering the previous calendar year 
period in an APCO-approved format. 
This report shall include, at a 
minimum, the following:

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, requiring submittal of 
GHG inventories before September 1 is 
inconsistent with the fact that the GHG 
inventory that is subject to mandatory 
third-party verification under ARB’s 
Mandatory Reporting Program is not 
required to be verified prior to that date.

Non-duplication:  The requirement for 
a GHG emissions inventory is largely 
duplicative of both US EPA and 
California ARB requirements; the 
requirement for a TAC emissions 
inventory is largely duplicative of 
California AB2588 requirements.  
Preparation of these inventories is 
duplicative of the District calculating 
their own inventories in accordance with 
Regulation 3, Schedule M.

12-15-401.3 A detailed listing of the annual 
emissions of each criteria pollutant, 
TAC, and GHG emitted from each 
source at the petroleum refinery, and a 
complete description of the 
methodology used for monitoring and 
determining these emissions, any 
changes made, and including 
documentation of the basis for any 
assumptions used. Any methodologies 
that are unchanged from a previously 
submitted On-going Annual Petroleum 
Refinery Emissions Inventory and 
Monthly Crude Slate Report under this 
section may instead be noted as such. 
Emissions resulting from accidental 
releases and flaring events addressed in 
Regulation 12, Rules 11 and 12 shall be 
identified, included and quantified as 
such, along with the date(s) and time(s) 
that the release occurred.

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, (a) reporting GHG 
emissions “from each source” is 
inconsistent with the AB32 GHG 
reporting requirements (for example, 
under AB32, most combustion sources 
are reported in aggregate via 
measurement at the refinery fuel gas mix 
drums) and (b) the reference to 
emissions from accidental air releases 
and flaring is inconsistent with the 
exclusion of accidental air releases from 
the PREP.

Other:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, the requirement to report 
emissions “from each source” also 
frustrates trade secret protection of 
activity data for sources which do not 
have CEMs.  Given that the emission 
factors to be used will be mandated by 
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BAAQMD and readily available to the 
public, source activity information can 
be easily back-calculated from publicly 
available emissions and emission 
factors.  Therefore, emission inventories 
must be reported to the public on an 
aggregated basis.

12-15-401.4 As an alternative to 401.3 for GHG, 
annual emissions for GHG may be 
reported based on the most recent 
California Air Resources Board 
(CARB) Regulation for the Mandatory 
Reporting of Greenhouse Gas 
Emissions methodology, this report to 
the APCO must provide emissions 
information for each GHG source at the 
refinery. If emissions increase by more 
the 5 percent from the PREP, the 
owner/operator must submit with that 
year’s Emissions Inventory and 
Monthly Crude Slate Report an 
analysis of the cause of the GHG 
emissions increase, including the 
individual  sources involved, and the 
actions taken to meet the emissions 
reductions requirements of the CARB 
regulation. The analysis shall also 
include documentation for any 
assumptions used.

Necessity:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, there is no necessity for 
requiring analysis of year-to-year 
variability.

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, it is unclear what is meant by “the 
emissions reductions requirements of the 
CARB regulation”, given that the most 
recent CARB Regulation for the 
Mandatory Reporting of Greenhouse 
Gas Emissions methodology does not 
have any emissions reductions 
requirements.

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, reporting GHG 
emissions “from each source” is 
inconsistent with the AB32 GHG 
reporting requirements (for example, 
under AB32, most combustion sources 
are reported in aggregate via 
measurement at the refinery fuel gas mix 
drums).

Non-duplication:  The requirement to 
analyze year-to-year variations in GHG 
is duplicative of the ARB Mandatory 
Reporting Rule’s requirement to report 
increases and decrease in facility GHG 
emissions, and the reasons for those 
changes [17 CCR 95104(f)].

Other:  As identified in the attachment to 
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WSPA’s March 27, 2015 comment 
letter, the requirement to report 
emissions “from each source” also 
frustrates trade secret protection of 
activity data for sources which do not 
have CEMs.  Given that the emission 
factors to be used will be mandated by 
BAAQMD and readily available to the 
public, source activity information can 
be easily back-calculated from publicly 
available emissions and emission 
factors.  Therefore, emission inventories 
must be reported to the public on an 
aggregated basis.

12-15-401.5 Beginning with the On-going Annual 
Petroleum Refinery Emission Inventory 
and Monthly Crude Slate Report for the 
calendar year 2016 (due on or before 
September 1, 2017), and for every 
subsequent calendar year On-going 
Annual Petroleum Refinery Emission 
Inventory and Monthly Crude Slate
Report, a table that shows, on a 
refinery-wide basis for each applicable 
air pollutant, the change in emissions 
that occurred between the PREP 
established under Sections 12-15-402 
or 403 and the calendar year period for 
which the On-going Annual Petroleum
Refinery Emission Inventory and 
Monthly Crude Slate Report was 
prepared under this  section.  Emission 
changes do not need to be shown for 
any newly listed TACs that have  been 
included in an On-going Annual 
Petroleum Refinery Emission Inventory 
and Monthly Crude Slate Report but 
that have not been included in a PREP 
due to insufficient information.

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, requiring submittal of 
GHG inventories before September 1 is 
inconsistent with the fact that the GHG 
inventory that is subject to mandatory 
third-party verification under ARB’s 
Mandatory Reporting Program is not 
required to be verified prior to that date.

12-15-401.6 The Monthly Crude Slate Report shall 
include summaries of the petroleum 
refinery’s crude and other pre-
processed feedstock inputs for each 
calendar month, reported  for the 

Necessity:  The District explicitly 
removed the word “slate” after “crude” 
between the September 2015 draft 
version of this proposed rule and the 
currently proposed rule.    
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calendar year period covered by the 
On-going Annual Petroleum Refinery 
Emission Inventory, and include the 
following:

6.1 Total volume (million barrels) 
processed by crude unit(s) and other 
pre- processed feedstocks that are 
processed at other process unit(s), and

Clarity: As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, (a) the District’s proposed 
definition of “crude slate” includes two 
different things—crudes transported to 
the refinery, and blends that are fed to 
crude units—and the availability and 
confidentiality of information is 
dependent on which thing is being 
referred to; and (b) the District has not 
clearly defined what things are covered 
by the term “pre-processed feedstock”.  
The  District also does not identify 
whether it is acceptable for the requested 
information to be based on crude assay 
information or not (if not, the District 
has not fully disclosed the impacts and 
costs of the rule).  Some of the requested 
information is available from crude 
assays but some is not; some may be 
available from pre-processed feedstock 
product transfer documentation, but 
some is not.  With the exception of the 
BTEX information (which Section 6.7 
identifies only needs to be provided “to 
the extent such information is 
available”), the District has not clearly 
identified what needs to be done in 
situations of unavailable information.

6.2 Averaged API gravity 
(degrees), and

Non-duplication:  As identified in 
WSPA’s March 27, 2015 comment 
letter, for crude blends, this requirement 
is duplicative of US DOE Energy 
Information Administration EIA-810 
reporting requirements, with the 
exception that the confidentiality is less 
protected by the District.

6.3 Averaged sulfur content 
(percentage by weight), and

Non-duplication:  As identified in 
WSPA’s March 27, 2015 comment 
letter, for crude blends, this requirement 
is duplicative of US DOE Energy 
Information Administration EIA-810 
reporting requirements, with the 
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exception that the confidentiality is less 
protected by the District.

6.4 Averaged nitrogen content 
(parts per million by weight), and

Necessity:  As identified in WSPA’s 
March 27, 2015 comment letter, this 
information is not pertinent to air 
emissions.

6.5 Averaged vapor pressure, (psi), 
and

Necessity:  This requirement was first 
added in the September 2015 draft 
version of this rule.  District has not 
evaluated the necessity for this 
information.

6.6 Averaged Total Reduced Sulfur 
(H2S and mercaptan content, parts per 
million by weight), and

Necessity:  This requirement was first 
added in the September 2015 draft 
version of this rule.  District has not 
evaluated the necessity for this 
information.  

6.7 Averaged BTEX (benzene, 
toluene, ethylbenzene, and xylene) 
contents (percentage by volume) to the 
extent such information is available, 
and

Necessity:  This requirement was first 
added in the September 2015 draft 
version of this rule.  District has not 
evaluated the necessity for this 
information.  

6.8 Averaged total acid number 
(milligrams of potassium hydroxide per 
gram), and

Necessity:  As identified in WSPA’s 
March 27, 2015 comment letter, this 
information is not pertinent to air 
emissions.

6.9 Averaged metals content for 
nickel and vanadium (parts per million 
by weight).

Necessity:  This requirement was first 
added in the September 2015 draft 
version of this rule.  District has not 
evaluated the necessity for this 
information.  

12-15-402 Petroleum Refinery Emissions 
Profile Report:  A refinery 
owner/operator shall obtain and 
maintain APCO approval of a PREP 
report. Timely submittal as described in 
the next sentence shall constitute 
compliance with this requirement 
unless and until there is a determination 
of disapproval by the APCO pursuant 
to Section 12-15-404. On or before 
September 1, 2016, a refinery 
owner/operator shall submit to the 
APCO a PREP report in an APCO-

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, reporting GHG 
emissions “from each source” is 
inconsistent with the AB32 GHG 
reporting requirements (for example, 
under AB32, most combustion sources 
are reported in aggregate via 
measurement at the refinery fuel gas mix 
drums).

Other:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
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approved format. This report shall 
include, at a minimum, the following:

402.3 A detailed listing of the 
emission rate of each criteria pollutant, 
TAC, and GHG that was emitted from 
each source at the petroleum refinery 
during the PREP period, expressed in 
units of tons or pounds per year for 
criteria pollutant and TAC emissions 
and in units of metric tons per year for 
GHG emissions, and a complete 
description of the methodology used 
for monitoring and determining these 
emissions, any changes made, and 
including documentation of the basis 
for any assumptions used and the 
exclusion of any emissions that do not 
meet the definition of PREP in Section 
12-15- 215.

letter, the requirement to report 
emissions “from each source” also 
frustrates trade secret protection of 
activity data for sources which do not 
have CEMs.  Given that the emission 
factors to be used will be mandated by 
BAAQMD and readily available to the 
public, source activity information can 
be easily back-calculated from publicly 
available emissions and emission 
factors.  Therefore, emission inventories 
must be reported to the public on an 
aggregated basis.

12-15-403 Revision of Petroleum Refinery 
Emissions Profile Report: Any 
improvements in emissions inventory 
methodologies that are used to expand 
or refine On-going Annual Petroleum 
Refinery Emission Inventory and 
Monthly Crude Slate Reports submitted 
under Section 12-15-401 shall also be 
used to expand or refine future 
submissions of the PREP as provided 
below, to the extent that such improved 
methodologies are also applicable to 
the sources included in the PREP. In 
such instances, a revised PREP report 
shall be submitted  to the APCO no 
later than by the date the applicable 
On-going Annual Petroleum Refinery 
Emission Inventory and Monthly Crude 
Slate Report is due. The revised PREP 
report shall, at a minimum, identify the 
date of the revision, contain the 
information described in Sections 12-
15-402.1 to 402.4, and clearly identify, 
describe, and justify the changes in the 

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter (and previous verbal comments):  
(a) this section does not clearly identify 
how the PREP is to be revised when 
there are changes in emissions inventory 
methodologies that cannot be applied to 
past data (e.g., due to lack of input 
information); (b) it is unclear what 
constitutes an “improvement in 
inventory methodology” (for example, if 
a thermocouple is added to a source 
which changes the way a temperature 
correction is executed, is this expected 
to be reported?)

Consistency:  The fact that there are no 
provisions for address the issue of how 
emissions offsets obtained for permitting 
purposes are handled in the PREP and 
inventory and no allowance for new 
units that go through the District’s 
permitting process is inconsistent with 
the District’s preconstruction air 
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PREP that have been made.  Revised 
PREP reports should be expanded to 
include emissions of  newly listed 
TACs that have been included in an 
On-going Annual Petroleum Refinery 
Emission Inventory and Monthly Crude 
Slate Report required by Reg. 12-15-
401.5, unless insufficient information 
exists to make such revisions. Changes 
in emissions related to the addition or 
removal of a source or to a change to 
permitted source emissions, as 
documented in a District Permit to 
Operate, shall be reflected in a revised 
PREP report by the next practical date 
that the On-going Annual Petroleum 
Refinery Emission Inventory and 
Monthly Crude Slate Report is due.

permitting process.  

12-15-404 Review and Approval of On-going 
Annual Petroleum Refinery 
Emissions Inventory and Monthly 
Crude Slate Reports and Petroleum 
Refinery Emissions Profile Reports:  
The procedure for determining whether 
an On-going Annual Petroleum 
Refinery Emission Inventory and 
Monthly Crude Slate Report submitted 
under Section 12-15-401, or a PREP 
report submitted under Section 12-15-
402 or 403, meet the applicable 
requirements of this rule is as follows:

404.1 Preliminary Review:  Within 
45 days of receipt of the report, the 
APCO will complete a preliminary 
review of the report to identify any 
deficiencies that need to be corrected. 
If the APCO determines that the 
submitted report is deficient, the APCO 
will notify the refinery owner/operator 
in writing. The notification will specify 
the basis for this determination and the 
required corrective action.

Clarity:  There are no criteria identified 
for what is or isn’t a “deficiency.”

404.3 Public Comment:  The Annual Other:  As identified in the attachment 
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Petroleum Refinery Emissions 
Inventory Report and Petroleum 
Refinery Emissions Profile Reports, 
including any revisions made to correct 
deficiencies will be made available for 
public review for 45 days (with the 
exception of information designated 
confidential). The APCO will consider 
any written comments received during 
this period prior to approving or 
disapproving the final reports. The 
public versions of these reports will not 
include detailed calculation 
methodologies for individual sources, 
but a short methodological description 
will be provided. In addition, the public 
versions of these reports will provide 
aggregated, rather than source-specific 
emissions information for GHG.

to WSPA’s March 27, 2015 comment 
letter, the public should be allowed to 
comment on the methodologies that the 
District is requiring, but the application 
of these methods to Confidential 
Business Information (CBI) is not 
reviewable.

404.4 Final Action:  Within 45 days 
of the close of the public comment 
period under  Section 12-15-404.3 (if 
applicable), the APCO will approve the 
report if the APCO determines that the 
report meets the requirements of 
Sections 12-15-401, 402, or 403, and 
Section 12-15-601, and shall provide 
written notification to the refinery 
owner/operator. This period may be 
extended if necessary as determined by 
the APCO. If the APCO determines 
that the report does not meet the 
requirements of Sections 12-15-401, 
402, 403, and Section 12-15-601, the 
APCO will notify the refinery 
owner/operator in writing. The 
notification will specify the basis for 
this determination. Upon receipt of 
such notification, the refinery 
owner/operator shall correct the 
identified deficiencies and resubmit the 
report within 45 days. If the APCO 
determines that the refinery 
owner/operator failed to correct any 

Clarity:   As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, it is not clear as to 
whether the Refinery Owner/Operator is 
in violation if the BAAQMD unilaterally 
makes correction to a PREP or ongoing 
EI, or disapproves an HRA modeling 
protocol or HRA.  It is also not clear 
what the consequence is if a report is 
disapproved.

Nonduplication:   As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, if the inventory is not 
approved by the time that the District 
needs to conduct its Regulation 3 
invoicing, the District will need to make 
a duplicative effort to quantify 
emissions.
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deficiency identified in the notification, 
the APCO will determine that the 
refinery owner/operator has failed to 
meet the requirements of Sections 12-
15-401, 402, or 403, and Section 12-
15-601, and will disapprove the report, 
or the APCO may make the necessary 
corrections and approve the report with 
a designation that the report was 
approved with Air District revisions.

12-15-405 Submittal of Health Risk Assessment 
Modeling Protocol and Health Risk 
Assessment:  A refinery 
owner/operator shall obtain and 
maintain APCO approval of a HRA 
Modeling Protocol and HRA and, if 
required pursuant to 12-16-401, an 
Updated HRA Modeling  Protocol and 
HRA. Timely submittal of a protocol 
and assessment as described in this  
section shall constitute compliance 
with this requirement unless and until 
the APCO makes a disproval 
determination pursuant to Section 12-
15-406.4 or 406.8.

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, it is not clear how approval would 
be “maintained”.

Other:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, references to Regulation 12 Rule 
16 should be eliminated from Regulation 
12 Rule 15 and moved to Regulation 12 
Rule 16.   Regulation 12 Rule 16 has not 
yet been promulgated.

405.1 Timely Submittal of HRA 
Modeling Protocol:  Timely submittal 
of an HRA Modeling Protocol means 
that the refinery owner/operator shall 
submit to the APCO an HRA Modeling 
Protocol for the petroleum refinery no 
later than March 1, 2017. This protocol 
shall be based on emissions inventory 
data collected for the 2015 calendar 
year. The 2015 calendar year inventory 
may incorporate improved emission 
estimation calculations. It may also be 
modified to reflect emission reductions 
that have been achieved prior to the 
submittal of the HRA.

Clarity:  Given the approval process for 
emissions inventories identified in 12-
15-404, the inventory may not be 
approved prior to this deadline for the 
Protocol.  It is unclear how the 
Protocol—which is required to include 
the inventory data—can be submitted by 
the proposed deadline in this 
circumstance.

405.2 Timely Submittal of HRA: Other:   As identified in the attachment 
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Timely submittal of an HRA means 
that the refinery owner/operator shall 
submit to the APCO an HRA that is 
completed in accordance with the final 
APCO-approved HRA Modeling 
Protocol by no later than 90 days after 
receipt of APCO approval of the HRA 
Modeling Protocol.

to WSPA’s March 27, 2015 comment 
letter, a typical HRA takes about 6 
months to complete.    

405.3 Timely Submittal of Modeling 
Protocol for Updated HRA: Timely 
submittal of an Modeling Protocol for 
an Updated HRA required pursuant to 
12-16-401 means that the refinery 
owner/operator shall submit to the 
APCO an HRA Modeling Protocol for 
the petroleum refinery no later than 60 
days after APCO approval of an On-
Going Annual Emissions Inventory 
Report that, pursuant to 12-16-401, 
triggers the requirement to obtain and 
maintain approval of an Updated HRA.

Other:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, references to Regulation 12 Rule 
16 should be eliminated from Regulation 
12 Rule 15 and moved to Regulation 12 
Rule 16.   Regulation 12 Rule 16 has not 
yet been promulgated.

405.4 Timely Submittal of an 
Updated HRA: Timely submittal of an 
Updated HRA required pursuant to 12-
16-401 means that the refinery 
owner/operator shall submit to the 
APCO an HRA that is completed in 
accordance with the final APCO-
approved HRA Modeling Protocol by 
no later than 90 days after receiving 
notification from the APCO that an 
Updated HRA is required pursuant to 
Regulation 12-16-401.

Other:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, references to Regulation 12 Rule 
16 should be eliminated from Regulation 
12 Rule 15 and moved to Regulation 12 
Rule 16.   Regulation 12 Rule 16 has not 
yet been promulgated.

12-15-406 Review and Approval of Health Risk 
Assessment Modeling Protocols and 
Health Risk Assessments:  The 
procedure for determining whether a 
Health Risk Assessment (HRA) 
Modeling Protocol and Health Risk 
Assessment submitted under Section 

Other:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, the public should be allowed to 
comment on the methodologies that the 
District is requiring, but the application 
of these methods to Confidential 
Business Information (CBI) is not 
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12-15-405 meet the applicable 
requirements of this rule is as follows:

406.3 Public Comment on HRA 
Modeling Protocol:  The HRA 
Modeling Protocol, including any 
revisions made to correct deficiencies, 
will be made available for public 
review for 45 days (with the exception 
of information designated confidential). 
The APCO will consider any written 
comments received during this period 
prior to approving or disapproving the 
final HRA Modeling Protocol.

reviewable.  

406.4 Final Action on Modeling 
Protocol:  Within 45 days of the close 
of the public comment period under 
Section 12-15-406.3, the APCO will 
approve the HRA Modeling Protocol if 
the APCO determines that the HRA 
Modeling Protocol meets the 
requirements of Section 12-15-405, and 
shall provide written notification to the 
refinery owner/operator. This period 
may be extended if necessary as 
determined by the APCO. If the APCO 
determines that the HRA does not meet 
the requirement of Sections 12-15-405, 
the APCO will notify the refinery 
owner/operator in writing. The 
notification  will  specify  the  basis  for  
this  determination.  Upon  receipt  of      
such notification, the refinery 
owner/operator shall correct the 
identified deficiencies and resubmit the 
HRA Modeling Protocol within 45 
days. If the APCO determines that the 
refinery owner/operator failed to 
correct any deficiency identified in the 
notification, the APCO will determine 
that the refinery owner/operator has 
failed to meet the requirement of 
Sections 12-15-405, and will 
disapprove the HRA Modeling 

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, it is not clear why regulatory 
language is being proposed to 
disapprove a protocol.  Doesn’t a 
protocol eventually have to be 
approved?  Why not just fix the 
protocol?
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Protocol.
406.7 Public Comment on HRA:
The HRA, including any revisions 
made to correct deficiencies, will be 
made available for public review for 45 
days (with the exception of information 
designated confidential). The APCO 
will consider any written  comments 
received during this period prior to 
approving or disapproving the final 
HRA.

Other: As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, the public should be allowed to 
comment on the methodologies that the 
District is requiring, but the application 
of these methods to Confidential 
Business Information (CBI) is not 
reviewable.  

406.9 Public Inspection: Within 15 
days of the approval of an HRA under 
Section 12-15- 406.8, the APCO shall 
post the approved HRA on the 
District’s website, and shall notify any 
member of the public who submitted 
comments under Section 12-15- 406.3, 
or who otherwise requested such 
notification of this action in writing. In 
making information available for 
public inspection, the confidentiality of 
trade secrets, as designated by the 
refinery owner/operator, shall be 
handled in accordance with Section 
6254.7 of the Government Code.

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, it is unclear why the District 
would post a disapproved HRA.  It 
would be more useful to have a process 
for correction of flawed HRAs.

12-15-407 Air Monitoring Plans:  A refinery 
owner/operator shall obtain and 
maintain APCO approval of a plan for 
establishing and operating a fence-line 
monitoring system and community air 
monitoring system. Timely submittal as 
described in the next sentence shall 
constitute compliance with this 
requirement unless and until there is a 
determination of disapproval by the 
APCO pursuant to Section 408. On or 
before December 31, 2016, the refinery 
owner/operator shall submit to the 
APCO a plan for establishing and 
operating a fence-line monitoring 
system to aid in determining specified 
pollutants that cross the refinery fence-

Authority:  As identified in WSPA’s 
March 27, 2015 comment letter, WSPA 
does not agree with the proposed 
requirement that refinery 
owner/operators  be required to install or 
operate the community air monitoring 
systems. 

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, the proposed language is unclear 
with regard to (a) whether refineries 
with existing monitoring systems are 
still required to submit plans (as District 
staff have verbally assured those
refineries) or not.  It is also unclear, 
given that the District’s Monitoring 
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line(s) in real-time and a community air 
monitoring system to aid in assessing 
air quality impacts in communities near 
refineries. The plan shall include 
detailed information describing the 
equipment to be used to monitor, 
record, and report air pollutant levels, 
the siting, operation, and maintenance 
of this equipment, and procedures for 
implementing data quality assurance 
and quality control. Within one year of 
approval by the District Board of 
Directors of updated air monitoring 
guidelines published by the APCO 
under Section 12-15-410, the 
refinery/operator shall submit to the 
APCO an updated air monitoring plan. 
The siting of community air monitors 
shall be addressed in an Air Monitoring 
Plan Siting Addendum that may be 
submitted subsequent to the required 
time for submittal of the Air 
Monitoring Plan, provided the 
community air monitoring system is 
installed and operated in a timely 
manner as  provided in 12-15-501

Guidelines have not yet been finalized 
(the August 2015 version is still marked 
as “DRAFT”) and there is no deadline to 
finalize them, what exactly the proposed 
rule is incorporating by reference.  The 
draft August 2015 Monitoring 
Guidelines lack clarity with regard to 
what exactly is approvable and what 
isn’t.  For example, it is unclear how to 
comply with the requirement on page 14 
of those Guidelines that “ areas that have 
been identified by HRAs or emission 
studies to have expected high 
concentrations of compounds of interest 
should also be considered and 
adequately addressed in the Air
Monitoring Plan”—i.e., how “high” is a 
“high concentration”, how many areas 
must be considered, and what is an 
approvable and unapprovable way to 
“consider” them?  It is also not clear 
how to comply with that requirement 
when the Monitoring Plan is due before 
the HRA Protocol is.     

12-15-408 Review and Approval of Air 
Monitoring Plans: The procedure for 
determining whether an air monitoring 
plan submitted under Section 12-15-
407 meets the applicable requirements 
of this rule is as follows:

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, the reference to “applicable 
requirements of this rule” and 12-15-407 
is unclear with regard to the extent of 
fence-line monitoring that is being 
required

408.1 Preliminary Review: Within 
45 days of receipt of the air monitoring 
plan, the APCO will complete a 
preliminary review of the plan to 
identify any deficiencies that need to be 
corrected. If the APCO determines that 
the submitted plan is deficient, the 
APCO will notify the refinery 
owner/operator in writing. The 
notification will specify the basis for 
this determination and the required 

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, the 12-15-408 reference to 
“applicable requirements of this rule” 
does not clearly identify the extent of 
fence-line monitoring that is being 
required, it is not clear what constitutes 
a “deficiency”.  
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corrective action.
408.3 Public Comment: The plan, 
including any revisions made to correct 
deficiencies, will be made available for 
public review within 45 days (with the 
exception of information designated
confidential). The APCO will consider 
any written comments received during 
this period prior to approving or 
disapproving the final plan.

Other:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, the public should be allowed to 
comment on the methodologies that the 
District is requiring, but the application 
of these methods to Confidential 
Business Information (CBI) is not 
reviewable.  

408.6 Siting of Community 
Monitors: If the APCO determines that 
sites proposed for community monitors 
in the Air Monitoring Plan Siting 
Addendum are inappropriate, the 
APCO shall notify the refinery 
owner/operator of any deficiencies. 
Within 30 days of receiving this notice, 
the refinery owner/operator shall 
correct siting deficiencies and resubmit 
the Siting Addendum. If the proposed 
sites continue to be  inappropriate, the 
APCO shall disapprove the Air 
Monitoring Plan.

Authority:  As identified in WSPA’s 
March 27, 2015 comment letter, WSPA 
does not agree with the proposed 
requirement that refinery 
owner/operators  be required to install or 
operate the community air monitoring 
systems.

408.7 Separate Approvals for 
Fence-Line and Community 
Monitoring Possible:  The APCO may 
approve both the fence-line monitoring 
and community air monitoring system 
elements of the Air Monitoring Plan, or 
may approve only the element that is 
determined to be adequate while 
disapproving the remainder. A refinery 
owner/operator shall implement the 
approved elements of an Air 
Monitoring Plan.

Authority:  As identified in WSPA’s 
March 27, 2015 comment letter, WSPA 
does not agree with the proposed 
requirement that refinery 
owner/operators  be required to install or 
operate the community air monitoring 
systems.

12-15-409 Emissions Inventory Guidelines:  The 
APCO shall publish, and periodically 
update, emissions inventory guidelines 
for petroleum refineries that describe 
the emission factors/estimation 
methodologies that refinery 

Authority and Clarity:  As identified 
in the attachment to WSPA’s March 27, 
2015 comment letter, California law 
generally prohibits incorporation by 
reference of documents or regulations 
that don’t exist at the time of rule 
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owner/operators apply for each source 
category when producing emissions 
inventories required under this rule. 
Methods included in these guidelines 
may include, but are not limited to, 
continuous monitoring to measure 
emissions, applying the results of 
emissions source tests to known 
activity levels, combining published  
emission  factors  with  known  activity  
levels,  material  balances,  or      
empirical formulae. The District will 
use these guidelines as criteria for 
review of refinery emissions inventory 
submittals

adoption, and when the District does 
finalize its Guidelines, given the 
proposed regulatory language, they need 
to cover all of the source types for which 
the District is requiring emissions to be 
quantified, and be considered part of this 
Regulation, and any subsequent 
revisions must undergo formal 
BAAQMD rulemaking procedures and 
be approved by the Board, and 
associated notice shall be provided to 
the refineries to allow for comments to 
be heard by the Board in advance of 
approval.  The District has been 
referring to its draft September 2013 
review of the May 2011 version of US 
EPA’s “Emission Estimation Protocol 
for Petroleum Refineries” as its 
“Emissions Inventory Guidelines”, but 
(1) a final version has not been released, 
(2) US EPA has since revised of their 
Protocol that the District is referencing, 
(3) the Guidelines are incomplete and do 
not include several categories--
including, importantly, the “air releases 
from cargo carriers (e.g., ships and 
trains), excluding motor vehicles” that 
are specified in 12-15-207, (4) the 
Guidelines lack clarity (such that a plain 
reading of them results in discrepancies 
of an order of magnitude or more from 
the District’s interpretations), and (5) the 
District’s September 2013 review 
identifies as its first “overriding 
principle” that “The EEPPR and staff’s 
corresponding recommendations are 
guidelines only, and do not necessarily 
dictate the emission calculation method 
in all possible cases. There are many 
variables at refineries that may warrant 
specific approaches not included in these 
recommendations.”  This statement is 
inconsistent with the proposed 
regulatory language identifying that the 
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Guidelines be the “criteria for review”.  
Finally, as identified in the attachment to 
WSPA’s March 27, 2015 comment 
letter, there is no deadline for the APCO 
to develop the initial emissions 
inventory guidelines, nor is there any 
requirement that the guidelines be 
reasonable, any requirement that 
comments be solicited on the guidelines, 
or any appeals process to contest the 
guidelines.  Given that refineries need 
time to implement new Guidelines, for a 
given year in which emissions are being 
reported, the version of the Guidelines 
that apply will be those that were 
effective on January 1 of the prior year.

Consistency:  As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, District staff have 
already identified an intent to depart 
from statewide guidelines for fugitive 
emissions that were agreed to and 
developed by ARB, CAPCOA 
(including BAAQMD), and industry, 
and which have been used in the District 
for over a decade.  

Nonduplication:  As identified in 
Attachment B to WSPA’s comment 
letter, there are many other emissions 
inventory guidelines that already exist.  
As identified in the attachment to 
WSPA’s March 27, 2015 comment 
letter, the District’s guidelines need to 
be consistent with methods required by 
other mandatory reporting rules and 
there should be a compelling reason for 
any deviations from those methods.

12-15-410 Air Monitoring Guidelines:  The 
APCO shall publish air monitoring 
guidelines for petroleum refineries that 
describe the factors that the District 
will apply in reviewing community air 

Authority:  As identified in WSPA’s 
March 27, 2015 comment letter, WSPA 
does not agree with the proposed 
requirement that refinery 
owner/operators  be required to install or 
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monitoring systems and fence-line 
monitoring systems required under this 
rule. These guidelines may include, but 
are not limited to, specifications for 
pollutant coverage, siting, 
instrumentation, operation, 
maintenance, quality assurance, quality 
control, and data reporting. The 
guidelines shall be reviewed by the 
APCO within five years of initial 
issuance in consideration of advances 
in air monitoring technology, updated 
information regarding the health effects 
of air pollutants, and review of data 
collected by existing fence-line and 
community air monitoring systems 
established under this rule.

operate the community air monitoring 
systems. 

Clarity:   As identified in the 
attachment to WSPA’s March 27, 2015 
comment letter, there is no deadline for 
the APCO to develop the initial or 
updated air monitoring guidelines, nor 
does the rule specify the extent of these 
guidelines or the extent to which the 
APCO can choose to change them.  
There is nothing in these regulations that 
prevents changes from requiring entire 
replacements of capital equipment, re-
siting of monitors or addition of new 
sites, specification of sites that aren’t 
feasible or accessible, etc.     

12-15-411 Designation of Confidential 
Information:  When submitting an On-
going Annual Petroleum Refinery 
Emission Inventory and Monthly Crude 
Slate Report, PREP report, air 
monitoring plan, or other documents or 
records required by this rule, the 
refinery owner/operator shall designate 
as confidential any information claimed 
to be exempt from public disclosure 
under the California Public Records 
Act, Government Code Section 6250 et 
seq. If a document is submitted that 
contains information designated 
confidential in accordance with this 
section, the owner/operator shall 
provide a justification for this 
designation and shall submit a  separate 
copy of the document with the 
information designated confidential 
redacted.

Other:  As identified in WSPA’s March 
27, 2015 comment letter, WSPA this 
language is not sufficient to protect 
Confidential Business Information 
(CBI).  The Public Records Act only 
protects trade secrets, not information 
that is necessary to ensure that antitrust 
obligations are fulfilled.

12-15-501 Community Air Monitoring System:
Within two years of the approval of an 
air monitoring plan under Section 12-
15-408.4, the refinery owner/operator 
will ensure that a community  air 
monitoring system is installed, and is 

Authority:  As identified in WSPA’s 
March 27, 2015 comment letter, WSPA 
does not agree with the proposed 
requirement that refinery 
owner/operators  be required to install or 
operate the community air monitoring 
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operated and maintained in accordance 
with the approved air monitoring plan. 
Community air monitoring system data 
shall also be reported as specified in the 
approved plan.

systems.

12-15-502 Fence-line Monitoring System:
Within one year of the approval of an 
air monitoring plan under Section 12-
15-408.4, the refinery owner/operator 
will ensure that a fence-line monitoring 
system is installed, and is operated in 
accordance with the approved air 
monitoring plan. Fence-line monitoring 
system data shall also be reported as 
specified in the approved plan.

Other:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, WSPA is concerned about the 
feasibility of having a system fully 
installed and operational within one year 
of the approval of the monitoring plan.  

12-15-503 Recordkeeping:  The refinery 
owner/operator shall maintain records 
of all monitoring information, source 
test results, material and fuel 
throughputs, and other information 
used to establish emissions inventories 
required under this rule. The refinery 
owner/operator shall  also maintain 
records of the quantity and 
characteristics of crude oil that is 
processed through the crude unit(s), 
and other pre-processed feedstocks that 
are processed at other process unit(s). 
Characteristics for crude oil and other 
pre-processed feedstocks shall include 
the properties listed in Section 12-15-
401.7. Such records shall be maintained 
for a period of five years after the 
submittal of a required On-going 
Annual Petroleum Refinery Emission 
Inventory and Monthly Crude Slate 
Report or PREP report, and shall be 
made available to  the APCO upon 
request.

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, (a) the District’s proposed 
definition of “crude slate” includes two 
different things—crudes transported to 
the refinery, and blends that are fed to 
crude units—and the availability and 
confidentiality of information is 
dependent on which thing is being 
referred to; and (b) the District has not 
clearly defined what things are covered 
by the term “pre-processed feedstock”.  

12-15-601 Emissions Inventory Procedures:  
Each emissions inventory required 
under this rule shall  be prepared 

Clarity:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter (and previous verbal comments):  
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following the District’s Emission 
Inventory Guidelines for Petroleum 
Refineries established under Section 
12-15-409.

(a) it is not clear how to address the 
situation where the District develops
new Guidelines that require the use of 
information that was not collected prior 
to issuance of the revised Guidelines; 
and (b) when Guidelines are revised, 
given that refineries need time to collect 
the necessary input data and prepare 
new calculation tools, it is unclear what 
procedures they need to use during that 
time.

12-15-603 Air Monitoring Procedures:  Each air 
monitoring plan required under this 
rule shall be prepared following the 
District’s Air Monitoring Guidelines 
for Petroleum Refineries established 
under Section 12-15-410.

Authority and Clarity:  As identified 
in the attachment to WSPA’s March 27, 
2015 comment letter, California law 
generally prohibits incorporation by 
reference of documents or regulations 
that don’t exist at the time of rule
adoption.  The District issued Air 
Monitoring Guidelines that are stamped 
as “DRAFT” and dated August 2015, 
but a final version has not yet been 
released, and the draft guidelines do not 
clearly identify what exactly the District 
is proposing to require.

Other:  As identified in the attachment 
to WSPA’s March 27, 2015 comment 
letter, given the climate in the Bay Area 
and the inherent technological 
limitations, it is not feasible to 
implement open-path Fenceline 
technology without periodic interference 
from rain, fog and high humidity.  Due 
to the nature of open-path fenceline 
monitoring instrumentation, rain and fog 
will cause interference with proper 
operation of the equipment, as heavy 
moisture in the air interferes with the 
spectral data.  The Guidance should 
provide an allowance for this 
interference during meteorological 
conditions such as rain, fog, and high 
humidity instead of requiring that they 
effectively provide information during 
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all meteorological conditions.  This is 
identified in Section 3.2 of the draft 
BAAQMD Air Monitoring guidelines 
dated August 2015:  i.e., “Any 
interferences caused by meteorological 
or process issues associated with the 
chosen location must be addressed. For 
example, an explanation should be 
included if a chosen measurement area 
is likely to be affected by fog or process 
steam. In addition, the Air Monitoring 
Plan should include how the open path 
monitoring will effectively provide 
relevant information for all nearby 
downwind communities during expected 
meteorological conditions.“
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Figures, 1, 2, and 3
(see below)
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Attachment C

WSPA Comments on BAAQMD Draft Environmental Impact Report 

Regulation 12-15:  Petroleum Refining Emissions TrackingRegulation 12-16:  Petroleum 
Refining Emissions Limits and Risk Thresholds

Regulation 12-15: Petroleum Refining Emissions Tracking
Regulation 12-16: Petroleum Refining Emissions Limits and Risk Thresholds

This attachment to the submittal by the Western States Petroleum Association includes 
comments on the Draft Environmental Impact Report (DEIR)  for Regulations 12-15 and 12-16
and attached focus technical data comments which are located in Attachment C-1.  Attachment D 
includes comments on the IS/ND for the other four Refinery Emissions Reduction Regulations 
(RERR), as well as comments on the Socioeconomic Analysis conducted for proposed 
Regulations 12-15 and 12-16.  WSPA incorporates the comments in Attachments A, B, D and E 
into these Attachment C comments.

A separate analysis of District’s Socioeconomic Analysis Analyses for the four RERR 
was not conducted because the comments on the Socioeconomic Analysis conducted for 
proposed Regulations 12-15 and 12-16 (located in Attachment E) are largely applicable to both 
documents (which were prepared by the same contractor).  Note that the comments on the 
Socioeconomic Analysis are comments on how the analysis was conducted, and do not include 
more detailed cost that is included in Attachment B.

COMMENTS ON THE DRAFT ENVIRONMENTAL IMPACT REPORT

A. Clarity and Need for Project  

Comment 1. The BAAQMD appears to be proposing regulations in anticipation of data that is to 
be developed.   Where, for example is there any data that documents clearly and unambiguously 
the relationship between crude oil processed and emissions from process units?  To date, no data 
has been presented in peer-reviewed journals that support the as-yet unfounded assertion that 
changes in crude oil are associated with increases in emissions. BAAQMD needs to identify any 
such information that supports this assertion. 

Comment 2. Attributing emissions from mobile sources including on-road, rail and marine 
emissions to refineries is unfounded.  Hence any CEQA analysis that purports to link refinery 
emissions to environmental impacts is equally unfounded.  This would apply irrespective of 
whether the emissions were GHG, NOx, SOx or CO.   BAAQMD has not identified such a link 
and needs to explain the reasoning for such an assertion and provide substantive data.  
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B. Clarity of Project Description

Comment 3.  What is the nexus between these proposed rules and the reason statement in the 
EIR (Page 1-1 third paragraph)  that “ The development of these rules was included as Action 
Item 4 in the Air District’s Work Plan for Action Items Related to Accidental Releases from 
Industrial Facilities, which was approved by the Air District’s Board of Directors on October 17, 
2012.”?  These rules are not directed toward accidental releases as their primary purpose.

Comment 4.  In fact, with respect to objectives, the need is even less clear because many of the 
objectives for the rules are to “Determine” [sic]  specific information.  The items the District 
wants to determine seem better suited for the funding of studies to, perhaps gather data or 
measure emissions,  rather than regulating an industry for an unknown. What studies has the 
District pursued or based the proposed rules upon?

Comment 5.  BAAQMD proposes that , “Refineries would be required to develop and 
implement an Emission Reduction Plan (ERP) that would ensure compliance with the NAAQS 
for SO2 and PM2.5 unless they could demonstrate compliance by air quality modeling at the 
maximum potential to emit levels for all sources or by air monitoring.  If compliance with the 
NAAQS cannot be demonstrated through modeling or monitoring, the refinery operators would 
be required to submit an ERP. The ERPs would be required to demonstrate refinery emission 
reductions needed to comply with the NAAQS and would only be required when refineries could 
not demonstration compliance with the NAAQS…Regulation 12-16 would also determine 
maximum emission limits for SO2 and PM2.5 for all permitted sources at each refinery based on 
the maximum potential to emit from all sources. These limits would be used to establish a 
cumulative maximum emissions limits for all refinery operations.

The BAAQMD is well aware that NAAQS are ambient standards, and are NOT 
individually enforceable against any specific source.   How can an analysis under CEQA be 
conducted for what is clearly a requirement that is not consistent with state or federal law?  What 
is the purpose of this?  This comment is applicable to other source categories that the District 
would no-doubt address in the future.  However, until that action is taken to look at all sources, 
this regulatory proposal is not founded under applicable statutes and hence its analysis under 
CEQA hardly seems possible.   

NAAQS are ambient air quality measured in an area, not a point source emission.  
BAAQMD is requiring the refineries, through proposed regulation 12-16, to prove that their 
facility can comply with the cumulative air quality standards in the area.

Furthermore, the need for such action is more confusing since BAAQMD has 
demonstrated compliance with the NAAQS and the District has never been designated as a 
nonattainment area for SO2.  As for PM2.5, the District’s own analysis concluded that it is largely 
a problem of pollutant transport from areas outside the District.  The BAAQMD needs to address 
why the Regulations are necessary in light of this information.
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Comment 6.  WSPA does not agree that there is a need to demonstrate that refineries can 
comply with the NAAQS and develop and implement an ERP.  The District manages NAAQS 
throughout the District not at a specific source of emissions.  Furthermore, what other sources is 
BAAQMD directing by similar rules to demonstrate compliance with the NAAQS and to 
develop and implement ERPs?  

C.  Alternatives Analysis

Comment 7.  The objectives of the proposed Regulation 12, Rules 15 and 16 are summarized 
below.

• Accurately and consistently characterize emissions of all pollutants (criteria,
toxic, and greenhouse gases) from refinery-related emissions sources in an ongoing
basis to determine if there is room for improvement;

• Determine if significant changes to the crude slate (such as the refining of heavier
and/or more sour crude oil) result in increased emissions of air pollutants.

• Ensure refineries comply with the ambient air quality standards for SO2 and
PM2.5;

• Determine the energy efficiency of the refineries;
• Determine the level of toxic exposure and risk refineries pose to the residents of

nearby communities;
• Ensure refinery toxic emissions do not pose an unacceptable health risk to the

residents of their nearby communities; and
• Provide information to the public on refinery emissions, any significant crude

slate changes, and health risk impacts.

BAAQMD needs to identify which single objective is not met by Alternative 2 and why 
they assert that single absence is so substantive as to not make Alternative 2 the proposed 
project. Why isn’t Alternative 2 satisfactory at this time?  i.e., implementation of solely the 
monitoring provisions under 12-15?  Note that WSPA does not agree that the proposed Rules are 
warranted or comply with the law, and makes this comment to demonstrate the inaccuracies of 
the analysis performed.  BAAQMD also fails to identify a reasonable range of alternatives. 

D. Project Scope

Comment 8.  The BAAQMD (Pg 2-5 discussion of  Regulation 12 Rule 15) states it regulatory 
approach for the Rule includes—“Report on-going annual emissions inventories of all regulated 
air pollutants based on consistent upgraded methods, including emissions from cargo carriers;…”  

BAAQMD correctly states that it has jurisdiction over air emissions from stationary 
sources.  However, BAAQMD attempts to incorrectly increase its jurisdictional reach by 
including within an emissions inventory for a  stationary source emissions from unrelated mobile 
sources such as rail and marine traffic.  This action is unreasonable, unfounded by regulation and 
is, at a minimum, misleading.
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Comment 9.  Apparently, the District shares some understanding of their over-reach by stating,  
“However, there are instances in which the Air District desires to understand emissions from 
these mobile sources, such as when ships and trains are unloading or loading products at the 
refinery, and thus emissions from these operations are included in the requirements of the rule. 
This concept is addressed in the definition of “emissions inventory” in Section 12-15-207”.  

This justification has no merit.  The argument advanced by the District ignores the fact 
that this section of (12-15-207)  actually calls for  “…all air releases from cargo carriers (e.g., 
ships and trains), excluding motor vehicles, that load or unload materials at a petroleum refinery 
including emissions from such carriers while operation within the District or within California 
Coastal Waters…”[emphasis added].     

Paragraph 2.4.2.1.3 does not properly reflect the extent of BAAQMD’s unlawful stretch 
of authority by trying to capture and regulate emissions from ships and trains any time they are 
operating with the District or Coastal Waters with work related to a refinery.  BAAQMD does 
not have such jurisdiction and it is not the refineries responsibility to account and mitigate for 
these mobile source emissions.  

Furthermore, refineries do not control the mobile sources (rail, ship) or the equipment 
they utilize and an increase in their emissions cannot be included with emissions from the 
refinery or to trigger emission reduction requirements for the refineries.  BAAQMD needs to 
make it clear to the public and the decision-maker that it has no authority over mobile sources 
and that this proposed Rule will not grant such authority and therefore, fails to meet its 
objectives.

E.  Energy Audit

Comment 10.  BAAQMD is proposing (Pg. 2-12  2.4.2.1.10) an energy audit that would 
penalize refineries that choose to pursue the cap and trade GHG program.  

BAAQMD’s proposal would thwart the success of the program in California by stating in 
the EIR:  “If there are areas of energy management that can be significantly improved, and 
especially if the refineries opt to purchase GHG allowances rather than implement best practices 
in energy management, the Energy Audit would allow Air District staff to determine whether a 
targeted rule-making should be pursued to achieve actual GHG emission reductions at Bay Area 
refineries in order to ensure the achievement of GHG emissions reduction goals.”  

This action is in direct conflict with AB 32 and the state wide plan to handle GHG.  As 
BAAQMD states on pages 3-36 and 3-37 of the draft EIR:

“In October 2011, CARB approved the cap-and-trade regulation, marking 
a significant milestone toward reducing California’s greenhouse gas 
emissions under its AB 32 law…. On October 20, 2011, CARB adopted 
the final cap-and-trade regulation. The program started on January 1, 
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2012, with an enforceable compliance obligation beginning with the 2013 
GHG emissions. The regulation includes an enforceable GHG cap that 
will decline over time. All refineries affected by Regulation 12-15 and 12-
16 are regulated under CARB’s cap-and-trade program. CARB distributed 
allowances, which are tradable permits, equal to the emissions allowed 
under the cap. On May 24, 2012, CARB considered proposed amendments 
to the California GHG emissions cap-and-trade program and market-based 
compliance mechanisms to add security to the market system and help 
staff implement the cap-and-trade program.”

Although BAAQMD acknowledges the state law, significant milestone and security of 
the market system, they take action to penalize entities that pursue this approach and is in 
complete conflict with the State-Wide AB 32 plans and goals.  If the refineries pursue the cap 
and trade system they are in compliance with the law and working toward state wide GHG 
reductions.  The targeted-rule making removes the incentive to participate in cap and trade which 
undermines the security of this market based system and therefore, is contradictory to current 
state plans.  CEQA requires that projects comply with statewide and regional plans and such 
penalizing, targeted rule-making conflicts.  BAAQMD needs to comply with state-wide plans
and explain how the targeted-rule making for refineries that pursue Cap and Trade is in 
compliance with AB 32 plans and goals.

F.  Cumulative Impacts

Comment 11.  Cumulative impacts of monitoring stations and the other proposed rules (9-14, 6-
5, 8-18, and 11-10) should be addressed as part of the BAAQMD’s plan.  38.  Pg. 3-30  para 
3.2.6 

This section attempts to identify what should be considered in a cumulative analysis and then 
fails to discuss pending and identified future regulations that the District plans to implement.  

The section states:  “With regard to related projects or projects with related 
environmental impacts, because the proposed project consists of promulgating two regulations, 
Regulation 12-15 (Tracking Rule) and Regulation 12-16 (Emission Risk Limits Rule), related 
projects would consist of other past, present, and probable future BAAQMD rules and 
regulations, as well as 2010 Clean Air Plan control measures. Therefore, cumulative air quality 
impacts will be considered in light of other BAAQMD rules and regulations and Clean Air Plan 
control measures.”

The District identifies other pending proposed rules at the link identified below and at the 
same link, clearly states that it will be proposing specific targeted rules in mid-2016 and yet 
neither of these are part of the cumulative discussion analysis here. This approach is clearly 
flawed – if the intent is to look at the potential for cumulative impact -  then it should be done at 
the outset – not after some initial step has been taken.  BAAQMD needs to perform the proper 
whole project analysis.
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Website:  http://www.baaqmd.gov/rules-and-compliance/rule-development/rules-under-
development

G.  Piece-Mealing/Segmentation

Comment 12.  The Air District is developing a suite of regulations to reduce emissions of 
criteria pollutants from Bay Area refineries by 20 percent (or as much as feasible) by 2020. The 
first phase of these regulations will be considered by the Board in December 2015… In mid-
2016, the second phase of the strategy will further reduce:

• SO2 from FCC units and other refinery sources
• PM2.5 emissions from FCC units 
• Nitrogen oxide NOX emissions from turbines

Moreover, the BAAQMD  states it will be propose additional rules within the next six months.

All rules should be evaluated for their environmental benefit and impacts considering the 
whole of the action.  The analysis should cover the legal and statutory requirements including  
need, clarity, authority and non-duplication as well as those requirements under CEQA relating 
to environmental resource impacts, including cumulative impacts.  BAAQMD’s decision to 
conduct the analysis seriatum  seems a blatant attempt to subvert the CEQA process by dividing 
project components into separate pieces in an attempt to fall below the level of significance.

H.  Assumptions and Technical Accuracy

Comment 13.  On page 1-1 in the second paragraph of the Introduction section it states:

“Additionally, the five Bay Area refineries rank among the top ten facilities in the 
District for risk-weighted emissions of toxic air contaminants (TAC). Bay Area refineries 
are also some of the largest individual sources of NOX and SO2 in the region.”

BAAQMD is not correct in its assessment of the issues identified in the proposed rules 
and is not addressing the risk-weighted emissions of TAC adequately by focusing only on five 
sources. Additionally, as an example of how the focus is incorrect and myopic, see the discussion 
of the treatment of ammonia emissions as a precursor of PM2.5,  BAAQMD imposes new Reg 6-
5 simply to minimize ammonia emissions from refineries, even though no refinery is a major 
source of ammonia emissions; but then doesn’t even include source categories that ARE major 
sources of ammonia emissions in any of its regulatory targets to reduce PM emissions.  
BAAQMD needs to explain why it is not focusing upon the other five sources of risk-weighted 
emissions of TAC identified on page 1-1 and also why they don’t include source categories that 
are major sources of ammonia emissions in any of its regulatory targets to reduce PM emissions.  
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Comment 14.  Also same page and paragraph:

“While historically, refinery emissions have tended to decrease overall over time; there 
are occasions when some emissions have increased despite the regulatory environment 
under which they operate. Some of the factors that can result in increased refinery 
emissions include higher production rates to meet increased demand or compensate for 
loss of production in other regions, upset conditions and accidents, and changes in crude 
oil or product slates.”

The BAAQMD claim blurs the distinction between periodic changes in actual emissions, 
that can vary day to day or week to week, and the overall cap in emissions that all refineries are 
operating under.  This can lead to a mis-characterization of the need for or extent of the  project 
under CEQA as well as call into question the resource commitment for controls that would result 
from the proposed rules.   BAAQMD needs to explain how it solves this mis-characterization 
issue as it relates to the resource commitment.

I.  Need to quantify environmental analysis

Comment 15.  Pg. 1-8  para 1.2.2.1.2 Environmental Impacts.  Although this section proposes to 
explain while Regulation 12-15 was not analyzed in this document, this section does not 
adequately explain it at all.  On page 1-8 in the cited paragraph, BAAQMD states:

“Regulation 12-15 includes establishing requirements to enhance tracking of refinery
emissions and crude composition, as well as requiring updating HRAs. CEQA
recognizes that regulatory requirements consisting of data collection or information
gathering do not typically generate environmental impacts. Regulation 12-15 has been
thoroughly evaluated and it has been concluded that, with one exception as explained in
Subsection 3.2.3.1, it has no potential to generate any other potentially significant adverse
environmental impacts and, therefore, will not be evaluated further in the remaining
environmental impact discussions.

How can there be a conclusion that there is “no potential to generate any other potentially 
significant adverse environmental impacts” without complete study of the issue?  For example, 
this conclusion does not address the fact that Regulation 12-15 actually requires the installation 
and operation of a Community Air Monitoring System (Section 12-15-501) and a Fence-line 
Monitoring System (12-15-502).  The Regulation does not discuss potential construction impacts 
or cumulative impacts from these actions  such as noise, air emissions, visual aesthetics or the 
cumulative impacts from such issues.  BAAQMD needs to address these issues and explain their 
determination.
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Comment 16.  Section 1.2.2.1.4 Cumulative Air Quality

“…Based on the evaluation of air pollution control technologies that would most likely 
be sed to reduce SO2, PM2.5, and TAC emissions from affected refineries if required
pursuant to Regulation 12-16, direct or indirect operational air quality impacts from the
proposed project were concluded to be minor and less than significant and, therefore are
not expected to generate significant adverse cumulative operational impacts.
Because operational TAC emissions do not exceed the applicable cancer and non-cancer
health risk significance thresholds, they are not considered to be cumulatively 
considerable  and, therefore are not expected to generate significant adverse cumulative 
cancer and non-cancer health risk impacts.”

Was this assessment solely as described above? Was there any quantitative analysis?  How was 
this determination reached in a quantitative sense? 

Comment 17.  Project could affect GHG Emissions

The BAAQMD (Page 1-11  section 1.2.2.2.2  ) acknowledges that some of the pollution control 
devices such as Wet Gas Scrubbers would emit GHGs and that CARBs rule does not allow for a 
net increase of GHGs and the refineries installing WGSs would have to offset possibly through 
cap and trade for example.  This section then states: “Thus, the GHG operational emissions due 
to implementation of Rule 12-15 and 12-16 are considered less than significant.” However, 
earlier in the document in paragraph 1.2.2.1.2, BAAQMD states that Regulation 12-15 was not 
fully evaluated in this document. 

How was the GHG determination made for Regulation 12-15 and the implementation of the 
required systems if it was not fully evaluated?  

Comment 18.  Possible Secondary impacts (See Pg 1-8 and 1-9  para 1.2.2.1.2  )

In discussing some the pollution control technologies impacts, BAAQMD acknowledges 
that there is a potential to generate secondary or indirect air quality impacts and concludes that 
regarding Regulation 12-16, that these impacts are not expected to exceed the significance 
thresholds and therefor mitigation measures are not required.  However, the discussion in para 
1.2.2.1.4 on cumulative effects of the secondary or indirect air quality impacts when combined 
with other sources does not say why the impacts are minor and less than significant nor does it 
tell the reader where to find this analysis in the document.

We cite specifically:  

“The net effect of implementing the proposed project, Regulation 12-16 in particular, is
expected to be reductions in SO2, PM2.5, and TAC emissions. However, some control
technologies have the potential to generate secondary or indirect air quality impacts as
part of the control process. The analysis of potential operational air quality impacts from
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air pollution control equipment indicates that no significant adverse air quality 
impacts…Based on the evaluation of those air pollution control technologies that would 
most likely be the used to reduce SO2, PM2.5, and TAC emissions from affected refineries 
if required pursuant to Regulation 12-16, direct or indirect operational air quality impacts 
from the proposed project are not expected to exceed the applicable operational air 
quality significance thresholds. Therefore, mitigation measures to reduce operational air 
quality impacts are not required.”

How was this conclusion determined and documented?  

J.  Commitment of Resources

Comment 19.  The BAAQMD (Pg 2-1  section 2.1 ) states:  “Tracking this information would 
enable the Air District to use emissions inventory data, crude oil information, and air monitoring 
data to identify any potential relationship between crude oil quality and emissions of air 
pollutants. In addition, the draft Tracking Rule would require each refinery to prepare an updated 
Health Risk Assessment (HRA) using the latest assessment methodology and health effects data 
to provide additional information regarding health impacts from the emissions of toxic air 
pollutants at refineries.”

BAAQMD does not identify the purpose of this information i.e. the environmental harm 
it needs to reduce or correct.  BAAQMD is establishing regulations to determine if there is an 
issue rather than performing substantive studies to identify the issue and then proposing 
appropriate regulations to address the need.  The purpose and need for this project is inadequate 
and not clearly defined or articulated.  BAAQMD needs to identify the source of information it 
relies upon that identifies the direct environmental harm these proposed rules will address.

Comment 20.  The BAAQMD (Pg. 2-2 para. 2-2) notes that the objective of the proposed new 
rules is for the District to gather additional emissions inventory and crude slate information from 
refineries; increase air monitoring activities at refinery fence lines and in nearby communities; 
require HRAs be performed using the latest assessment methodology and health effects data to 
provide additional information regarding health impacts from the emissions of toxic air 
pollutants at refineries; and demonstrate that the refineries can comply with the NAAQS for SO2

and PM2.5 when operating at maximum permitted levels. The collection of energy efficiency 
information would allow comparisons on a refinery-by-refinery basis and aid in the potential
identification of possible increases in efficiency of equipment and processes.

Much of the objectives are redundant to currently existing regulatory programs at both 
the state and local level.  From risk assessment, management, and communication required by 
AB 2588 and the GHG emission reductions as well as energy assessments done by the Air 
Resources Board (ARB), the duplication and waste of resources associated with yet another 
series of programs with no environmental benefit needs to be evaluated. BAAQMD needs to 
clearly identify the differences between the objectives and current existing regulatory programs 
relating to these emissions.
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Comment 21.  BAAQMD states that processing crude oil from new sources may result in 
increased emissions. As a result, the draft Tracking Rule would require that each refinery report
its “crude slate” as defined in Section 12-15-206 containing information regarding sulfur and 
nitrogen content, API gravity, total acid number, and other properties as described in section 12-
15-401.7. 

This section states that there may not be an increase in emissions and yet, BAAQMD is 
still requiring this Rule and actions; including the use of community monitoring devices that may 
create cumulative emission and noise issues and may have visual impacts.  Furthermore, this 
crude slate information may be considered confidential.

This same section also states “By gathering this information about crude oil and other 
pre-processed feedstocks fed into the refinery processes, the Air District intends to analyze the 
relationship between the crude slate, processing intensity and resulting emissions.”  

How does the Air District intend to analyze the relationship between the crude slate, 
processing intensity and resulting emissions?  What procedures, modeling or methodologies are 
in place to perform the analysis?  BAAQMD does not explain how they will do the analysis so 
we are unable to specifically address this issue.  However, in order to balance the economic 
feasibility of making emission adjustment at the refineries and the cost of data collection, 
BAAQMD should release its proposed analysis methodologies and allow for public comment 
and review. Finally, since BAQAQMD admits that there might not be an increase in emissions, 
they need to clearly articulate the substantive reasoning for the proposed rules and the legal 
authority. 

K.  Administrative Procedures. 

Comment 22.  The BAAQMD (Pg. 2-6  para 2.4.2.1.1) requires submittal of information that is 
competitively sensitive and could be trade secret.  

BAAQMD addresses trade secret issues that are invoked due to the proposed rule and 
states that the owner/operator may designate under the rule information it deems confidential and 
must justify such action.  However, this statement does not go far enough.  BAAQMD must 
recognize that information, such as providing source-by-source emission information which 
would allow back-calculation of the throughput or equipment configuration.  The District should 
reconsider their proposal and suggest methods to de-identify and/or aggregate the information so 
that competitively sensitive information is not revealed.

L.  Duplication of Effort – AB 2588 and Non-Criteria pollutants

Comment 23.  BAAQMD is proposing rules (See for example Pg 3.1.2.4)   that do not have a 
substantive purpose and need.  
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The District has rules in place, along with the federal laws, that are providing the District 
with the data necessary to perform their primary tasks.  The District lists such rules in this 
section and therefore, this is yet another example of the faulty purpose and need and objectives 
of the proposed regulation.    For example, the District states that:

The major elements of the District’s air toxics program are outlined below.
o Preconstruction review of new and modified sources for potential health 

impacts, and the requirement for new/modified sources with TAC 
emissions that exceed a
specified threshold to use BACT.

o The Air Toxics Hot Spots Program, designed to identify industrial and 
commercial facilities that may result in locally elevated ambient 
concentrations of TACs, to report significant emissions to the affected 
public, and to reduce unacceptable health risks.

o Control measures designed to reduce emissions from source categories of 
TACs,
including rules originating from the state Toxic Air Contaminant Act and 
the federal Clean Air Act.

o The TAC emissions inventory, a database that contains information 
concerning
routine and predictable emissions of TACs from permitted stationary 
sources.

o Ambient monitoring of TAC concentrations at a number of sites 
throughout the Bay Area.

Furthermore, additional inventory listings are not necessary.  As the District states in 
paragraph 3.2.1.4.1 Air Toxics Emission Inventory, it already maintains inventory lists and also 
utilizes inventories maintained by CARB. 

The BAAQMD maintains a database that contains information concerning emissions of 
TACs from permitted stationary sources in the Bay Area. This inventory, and a similar inventory 
for mobile and area sources compiled by CARB, is used to plan strategies to reduce public 
exposure to TACs. The detailed emissions inventory is reported in the BAAQMD, Toxic Air 
Contaminant Control Program, 2010 Annual Report (BAAQMD, 2015). The 2010 emissions 
inventory continues to show decreasing emissions of many TACs in the Bay Area.

The numerous regulations and programs listed in paragraphs 3.2.2.3 (Accidental Release 
Regulation)  clearly demonstrate that the refineries are already heavily regulated, in fact the draft 
EIR states that this section contains a “partial list” of regulations and programs.  Yet, the draft 
rules state they are being formulated and imposed as part of the accidental release program, 
which as this section shows has federal and state requirements already.  What additional 
substantive benefit is brought by the proposed rules that are not already covered by the existing 
regulations and programs identified in the partial list in paragraph 3.2.2.3?   
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Comment 24.  Petroleum refineries are also subject to regulatory programs that are intended to 
prevent accidental releases of substances. The primary programs of this type are based on 
requirements in the 1990 Clean Air Act amendments as follows: (1) the Process Safety 
Management (PSM) program, which focuses on protecting workers, and which is administered 
by the U.S. Occupational Safety & Health Administration (OSHA), and (2) the Accidental 
Release Prevention program (commonly referred to as the Risk Management Program, or RMP), 
which focuses on protecting the public and the environment, and which is administered by U.S. 
EPA. Bay Area refineries are subject to Cal/OSHA’s PSM program, which is very similar to the 
federal OSHA program, but with certain more stringent State provisions. Bay Area refineries are 
subject to the California Accidental Release Prevention (CalARP) Program, which is very 
similar to U.S. EPA’s RMP program, but with certain more stringent State provisions. In 
addition, Contra Costa County and the City of Richmond have both adopted an Industrial Safety 
Ordinance (ISO). These ISO’s are very similar to CalARP requirements, but with certain more 
stringent local provisions. Accidental release prevention programs in California are implemented 
and enforced by local Administering Agencies,…”

What documented benefits are brought by the proposed rules when considering the 
District’s existing full program, and existing state and federal laws as opposed to just the partial 
list identified?

M. BAAQMD Attempt to Impose  New Emission Limits

Comment 25.  BAAQMD discusses (Pg 3-19 para  3.2.3.2) previous District attempts to 
establish emission thresholds and the fact that the case is pending before the California Supreme 
Court.  The District states that project proponents may use CEQA Guideline thresholds or the 
District’s proposed thresholds voluntarily because “ the proposed new Regulation 12, Rules 15 
and 16 would implement requirements which more closely resemble air quality plans, than 
specific projects.”  

This characterization is incorrect because the proposed rules are targeting a specific industry.  
The regulations are not inclusive of similar emitters and therefore, do not resemble air quality 
plans.  The District already has ambient air data along with several inventories of data.  These 
Regulations are not necessary as they do not substantively satisfy the objectives.  BAAQMD 
needs to explain why targeting only the refineries with these proposed rules actually “resemble” 
air quality plans for the entire district. 



127

        Attachment C-1

Detailed Technical Data Comments 

Regulation 12-15: Petroleum Refining Emissions Tracking
Regulation 12-16: Petroleum Refining Emissions Limits and Risk Thresholds

These comments are incorporated into Attachment C, WSPA’s comments on Proposed 

Regulation 12 Rules 15 and 16.

Page 1-2 identifies the EIR as an “informational document”; therefore the information 

that is providing needs to be accurate.

Comment 1. As identified in Section 2.3, “The ultimate goal of the District’s rules and 

regulations is to attain and maintain compliance with the state and federal ambient air 

quality standards” and this action specifically targets emissions of particulate matter 

(PM).  Therefore it is important that the Environmental Setting describing the attainment 

of PM standards (Section 1.2.2.1.1.) and the health effects associated with those 

standards be accurate.  Page 1-2 of the DEIR does not mention the status of the District 

with respect to federal ambient air quality standards for particulate matter (PM), and 

needs to.  The EIR should identify that BAAQMD is still formally designated as 

“attainment/unclassified” with respect to both the PM10 NAAQS and the latest (2012) 

NAAQS for annual PM2.5 (as shown in 40 CFR 81.305), and the data in Table 3.2-2 of 

the EIR support that.  The EIR also needs to identify that in 2013, EPA determined that 

BAAQMD attained the NAAQS for 24-hour PM2.5 (as identified in 40 CFR 52.247(a)).  

Also, since what is more important than the designation is the actual data, the EIR should 

also identify that the PM2.5 data in Table 3.2-2 of the DEIR also indicate attainment with 

those standards.73  

Comment 2. Also in the Environmental Setting, the DEIR text states that “The District is 

not considered to be in attainment with the...State...PM2.5 standards”.  However, given 

that the State PM2.5 standard is the same as the NAAQS for annual PM2.5 (12 μg/m3), and 

                                                
73 Table 3.2-2 does indicate that that some monitors showed 1-2 days with concentrations over 
the 24-hour standard, but attainment with the 24-hour NAAQS is based on the 98th percentile 24-
hour concentration, not the maximum 24-hour concentration [40 CFR 50.18(c)] and 1-2 days 
represents less than 2% of the days in the year.
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EPA determined that the Bay Area attained the NAAQS, and the data in Table 3.2-2 also 

show attainment of that standard, the EIR needs to identify these facts and the current 

DEIR text needs to be modified accordingly.  

Comment 3. Data in Table 3.2-2 of the DEIR show some exceedances of the CAAQS 

standard of 50 μg/m3 for 24-hour PM10, at Bethel Island and San Jose, but neither of these 

locations is near the refineries that are proposed to be regulated by this action.  The EIR 

needs to be revised to clearly identify the air quality in the vicinity of the refineries 

affected by this project, given that CEQA regulations require that the EIR’s 

Environmental Setting “include a description of the physical environmental conditions in 

the vicinity of the project...from both a local and regional perspective” [§15125(a)].  

Comment 4. The state’s 24-hour PM10 standard is the only air quality standard for PM that 

is not met by all monitors in the Bay Area, and the EIR should identify the health effects 

associated with meeting or not meeting that standard.  Table 3-1 of the DEIR currently 

identifies that the “most relevant effects” of PM10 are “(a) Excess deaths from short-term 

exposures and exacerbations of symptoms in sensitive patients with respiratory disease; 

(b) Excess seasonal declines in pulmonary function, especially in children”.  This 

information needs to be corrected.  The state’s 24-hour PM10 standard is from the 1980s 

(when US EPA also had an identical 24-hour PM10 NAAQS), and in 2006, US EPA 

revoked the Federal standard of 50 μg/m3 for 24-hour PM10 because “The long-term 

exposure studies of mortality and morbidity...continue to suggest that, at current ambient 

levels in the US, fine particles [PM2.5] are associated with health effects and coarse 

particles [including PM10 particles that are not small enough to be categorized as PM2.5] 

are not.  The EPA believes that the PM2.5 standards...address the major risk suggested in 

the PM10 studies cited by commenters. To the extent that additional concerns may exist 

with regard to long-term exposures to coarse particles that have not been fully identified 

by scientific research, the Staff Paper notes that the short-term [PM10] standard...which is 

generally controlling, has and will continue, as a practical matter, to limit such long-term 

exposures.”74  The DEIR is unclear whether the health effects of PM10 are an area of 

controversy (i.e., whether California and/or BAAQMD believe differently than US EPA, 

in which case this should be identified in Section 1.1.5 of the EIR) or whether the 

CAAQS simply have not been revised to reflect the new evidence, but the EIR needs to 

be revised to include this information because the information is part of the 

Environmental Setting and pertinent to the proposed action.  

                                                
74 US EPA, Final Rule for National Ambient Air Quality Standards for Particulate Matter, 71 FR 
61144 et seq., p. 61198.
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Comment 5. CEQA Guidelines [§15125(a)] require that the Environmental Setting include a 

description of both the “local and regional perspective”.  Therefore the EIR should 

include the fact that in a 2009 study, the District identified that “24-hour PM2.5

exceedances could have occurred in the Bay Area without any Bay Area anthropogenic 

emissions”75—meaning that even if emissions from all stationary sources and vehicles in 

the Bay Area were zero, the PM2.5 standard could be exceeded due to air pollutant 

transport from other areas.

Comment 6. The EIR needs to be revised to clarify what is being referred to as “The federal 

8-hour ozone standard”, given that the standard that was in place at the time the DEIR 

was written was 75 ppb and the standard that was promulgated in late October (but has 

not yet been implemented) is 70 ppb.  Also, the EIR’s Environmental Setting needs to be 

modified to identify what actual monitoring data show relative to the standards, not just 

the formal area designation, because BAAQMD often does not propose to redesignate 

areas as attainment even years after the data show that they have attained the standard 

(see for example Comment #1 regarding PM2.5 attainment).  Both the 75 and 70 ppb 

ozone standards require that attainment determinations be based on a 3-year average of 

4th highest daily maximum concentrations; however, the information provided in Table 

3.2-2 is not complete enough for the reader to determine whether the Bay Area data show 

attainment of the NAAQS or not.  The 2014 data shown in the table indicate that the 4th

highest daily maximum ozone concentration that year was below the standard 

everywhere except Livermore (which is nowhere near the refineries being regulated by 

the proposed action), since the number of days that the 8-hour standard was exceeded 

was three or less everywhere else; however, three years’ worth of data are needed to 

determine whether or not the data attain the standard.  The EIR needs to be revised to 

include these data.       

Comment 7. CEQA Guidelines [§15125(d)] require that the Environmental Setting portion 

of the EIR “discuss any inconsistencies between the proposed project and 

applicable...plans...[which] include, but are not limited to, the applicable air quality 

attainment or maintenance plan or State Implementation Plan”.  This analysis is missing 

and the EIR needs to be revised to include the analysis.  That analysis needs to include 

the fact that California has State Implementation Plans for various pollutants and the 

District has developed a 2010 Clean Air Plan in accordance with Health & Safety Code 

Division 26 Chapter 10, and the fact that the proposed measures are not among the 18 

                                                
75 BAAQMD, “Fine Particulate Matter Data Analysis and Modeling in the Bay Area”, October 
2009, pp. E-4 and E-5.
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stationary source PM control measures identified in that Plan.  The analysis also needs to 

mention that all indications are that the currently proposed action is interfering with 

development of the 2015 Clean Air Plan:  while the District held a public workshop in 

February 2014 to begin the process of updating the Clean Air Plan and the District’s 

website still identifies that “More public workshops are anticipated in May or June 2015 

on draft control measure strategies”,76 the Clean Air Plan has not been mentioned in any 

of the meeting notes of the District’s Executive Committee meetings, Board meetings, or 

Stationary Source Committee meetings for the last year. 

Comment 8. Section 1.1.5 (p. 1-3) of the DEIR mischaracterizes the “areas of controversy”; 

the EIR needs to correct this.  With regard to the refiners’ issues, all it states is that “The 

refinery operators have challenged the assertion that changes in crude oil are associated 

with increases in emissions and question the necessity for the regulations.”  That is an 

inaccurate characterization of WSPA’s issues and the EIR needs to revise that text.  

WSPA submitted several comments to the District on September 2, 2014,77 December 18, 

2014,78 March 27, 201579 and June 19, 201580 and identified to District staff in meetings 

at the District’s offices on September 3, 2015 and October 5, 2015.  The EIR text 

regarding the refiners’ issues should reflect these comments.  In addition, as mentioned in 

Comment 4 above, there may be controversy with regard to the effect of PM10 on human 

                                                
76 http://www.baaqmd.gov/plans-and-climate/air-quality-plans/plans-under-development, last 
accessed November 19, 2015.
77 WSPA, “WSPA Comments on BAAQMD’s Draft “Refinery Emissions Inventory Guidelines:  
An Assessment of EPA Document Emission Estimation Protocol for Petroleum Refineries 
(Version 2.1.1, May 2011)”, September 2013”, handed out at meeting on September 2, 2014.
78 G. Bjerke (WSPA), letter to E. Stevenson (BAAQMD), “RE: Comments on Draft BAAQMD 
Air Monitoring Guidelines for Petroleum Refineries”, December 18, 2014, including the 
enclosed Attachment A by Gavin Hoch and Shari Beth Libicki (Environ) “RE: Comments on 
Draft BAAQMD Air Monitoring Guidelines for Petroleum Refineries”, December 18, 2014.
79 G. Bjerke (WSPA), letter to E. Stevenson (BAAQMD) “RE: WSPA Comments on Draft 
Proposed Regulation 12-15”, March 27, 2015, including the enclosed “WSPA Recommended 
Language Revisions and Comments on Proposed Reg. 12-15 – March 27, 2015”; D.R. Farabee 
(Pillsbury), letter to E. Stevenson (BAAQMD), “RE: Comments on February 2015 Workshop 
Draft of Proposed Regulation 12-16 – Petroleum Refining Emissions Analysis, Thresholds and 
Mitigation; D.R. Farabee (Pillsbury), letter to E. Stevenson (BAAQMD) “Re: Comments on 
February 2015 Initial Study/Notice of Preparation for Proposed Rules 12-15 and 12-16”, March 
27, 2015. 
80 G. Bjerke (WSPA), letter to G. Nudd (BAAQMD) “WSPA Comments on BAAQMD’s 
Petroleum Refinery Emissions Reduction Strategy: Initial Report and Concept Papers”, June 19, 
2015.



131

health, in which case that text should be included in the EIR’s “areas of controversy” 

section.        

Comment 9. In at least two places, Section 1.2.2.1.2 (p. 1-8) refers to localized impacts 

having to comply with the NAAQS.  That is somewhat misleading; the EIR needs to be 

revised to reflect the fact that for the annual PM2.5 NAAQS, EPA has specifically 

identified that the standard only applies to regional area-wide air quality, not local 

impacts; i.e., 40 CFR 58.11 states that “PM2.5 measurement data from all eligible 

monitors that are representative of area-wide air quality are comparable to the annual 

PM2.5 NAAQS...[but]... PM2.5 measurement data from monitors that are not 

representative of area-wide air quality but rather of relatively unique micro-scale, or 

localized hot spot, or unique middle-scale impact sites are not eligible for comparison to 

the annual PM2.5 NAAQS.” [emphasis added]

Comment 10. On page 1-11 there is a statement about the state AB 32 program stating that 

“Should WGSs [wet gas scrubbers] be installed, GHG offsets would be required. As 

such, the GHG emissions associated with the WSGs would be required to be offset, so 

that there would be no net increase in GHG emissions from the refineries.” This is 

incorrect and the EIR needs to correct this factual error.  AB 32 requires that there be no 

statewide increase in GHG emissions from covered facilities, but this does not mean that 

there can be “no net increase in GHG emissions from the refineries”.  Facilities do need 

to have enough allowances to cover their emissions, and there are GHG emissions 

associated with the energy needed to power a WGS, but AB 32 does not necessarily 

require that these emissions need to be “offset”.

Comment 11. On page 2-5 there is text stating that “Criteria pollutants are emissions for 

which Ambient Air Quality Standards (AAQS) have been set and include: (1) carbon 

monoxide (CO); (2) nitrogen dioxide (NO2) and oxides of nitrogen (NOX); (3) particulate 

matter (PM) in two size ranges -- diameter of 10 micrometers or less (PM10); and 

diameter of 2.5 micrometers or less (PM2.5); (4) volatile organic compounds (VOC); and 

(5) sulfur dioxide (SO2).”  It is incorrect to state that there are AAQS for NOX or VOC 

and the EIR needs to be revised to correct this error.  Those pollutants are precursors of 

ozone (for which there are AAQS that should be identified).

Comment 12. Section 3.2.1.1 (p. 3-4) states that “air quality standards have been established 

by California and the federal government for the following criteria air pollutants: ozone, 

volatile organic compounds (VOC), carbon monoxide (CO), nitrogen dioxide (NO2), 

sulfur dioxide (SO2), PM10 and PM2.5.”  As stated above, that is inaccurate and the EIR 
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needs to be corrected accordingly.  There are no air quality standards for VOC – but there 

are for ozone.

Comment 13. Page 3-4 identifies the extent to which the Bay Area attains or does not attain 

Federal and California Ambient Air Quality Standards (AAQS), but omits mention of the 

status with regard to Federal AAQS for PM.  The EIR needs to be revised to correct this 

omission.  Specifically it should identify that BAAQMD is still formally designated as 

“attainment/unclassified” with respect to both the PM10 NAAQS and the latest (2012) 

NAAQS for annual PM2.5 [40 CFR 81.305], and the data in Table 3.2-2 of the DEIR 

support that.  The DEIR should also identify that in 2013, EPA determined that 

BAAQMD attained the NAAQS for 24-hour PM2.5 as well [40 CFR 52.247(a)], and the 

data in Table 3.2-2 of the DEIR support that as well.81  

Comment 14. The DEIR text at the bottom of page 3-4 states that “The District is not 

considered to be in attainment with the...State...PM2.5 standards”; however, the EIR needs 

to identify that the State PM2.5 standard is the same as the NAAQS for annual PM2.5 (12 

μg/m3), EPA determined that the Bay Area attained this standard, and the data in Table 

3.2-2 also show attainment of that standard.  

Comment 15. Data in Table 3.2-2 of the DEIR show some exceedances of the CAAQS 

standard of 50 μg/m3 for 24-hour PM10, at Bethel Island and San Jose (neither of which 

are near the refineries that are proposed to be regulated by this action), but this standard 

is from the 1980s and the health impacts of not attaining it are questionable.  Specifically, 

in 2006, US EPA revoked the Federal standard of 50 μg/m3 for 24-hour PM10 because 

“The long-term exposure studies of mortality and morbidity...continue to suggest that, at 

current ambient levels in the US, fine particles [PM2.5] are associated with health effects 

and coarse particles [including PM10 particles that are not small enough to be categorized 

as PM2.5] are not.  The EPA believes that the PM2.5 standards...address the major risk 

suggested in the PM10 studies cited by commenters. To the extent that additional concerns 

may exist with regard to long-term exposures to coarse particles that have not been fully 

identified by scientific research, the Staff Paper notes that the short-term [PM10] 

standard...which is generally controlling, has and will continue, as a practical matter, to 

                                                
81 Table 3.2-2 does indicate that that some monitors showed 1-2 days with concentrations over 
the 24-hour standard, but attainment with the 24-hour NAAQS is based on the 98th percentile 24-
hour concentration, not the maximum 24-hour concentration [40 CFR 50.18(c)] and 1-2 days 
represents less than 2% of the days in the year.
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limit such long-term exposures.”82  This is important and relevant context and the EIR  

needs to be revised to reflect it.

Comment 16. The bottom of page 3-4 states that “The District is not considered to be in 

attainment with the ozone standards”.  However, the information presented in Table 3.2-2 

is insufficient for the public to determine whether the monitors meet the AAQS for 

ozone, because attainment is based on the 3-year average of the annual fourth-highest 

daily maximum (per 40 CFR 50.15(b)).  The EIR should include a table that provides 

data to enable the public to see whether or not the monitors attain the standard.

Comment 17. Table 3.2-1 on p. 3-5 needs to be updated to reflect the new Federal ozone 

NAAQS of 0.070 ppm in the EIR.

Comment 18. Table 3.2-1 on p. 3-5 incorrectly identifies the Federal standard for annual 

PM2.5 as 15 μg/m3.  The EIR needs to correct this mistake.  As shown in 40 CFR 60.18, 

the Federal standard for annual PM2.5 is 12 μg/m3, the same as the California standard.

Comment 19. Table 3.2-1 on p. 3-5 identifies “most relevant effects” for PM10 that are not 

consistent with what EPA published in the Federal Register regarding PM10; i.e., that 

“The long-term exposure studies of mortality and morbidity...continue to suggest that, at 

current ambient levels in the US, fine particles are associated with health effects and 

coarse particles are not.  The EPA believes that the PM2.5 standards...address the major 

risk suggested in the PM10 studies cited by commenters. To the extent that additional 

concerns may exist with regard to long-term exposures to coarse particles that have not 

been fully identified by scientific research, the Staff Paper notes that the short-term 

standard for coarse particles, which is generally controlling, has and will continue, as a 

practical matter, to limit such long-term exposures.”83  This needs to be corrected 

accordingly.       

Comment 20. Table 3.2-2 on p. 3-6 needs to be amended in the EIR to include data that allow 

the public to assess whether the ambient air quality data reflect attainment with air quality 

standards, as described above.  

                                                
82 US EPA, Final Rule for National Ambient Air Quality Standards for Particulate Matter, 71 FR 
61144 et seq., p. 61198.
83 US EPA, Final Rule for National Ambient Air Quality Standards for Particulate Matter, 71 FR 
61144 et seq., p. 61198.
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Comment 21. Table 3.2-2 on p. 3-6 shows incorrect units for the PM10 and PM2.5 data.  The 

EIR needs to correct this.

Comment 22. The column headers for Table 3.2-2 on p. 3-6 are unclear.  For example, it is 

assumed that “Max 8-hr” is the maximum 8-hour average concentration and “Nat 8-Hr 

Days” is the number of days that 8-hour concentrations exceeded the NAAQS level, but 

that is not clearly explained.  The EIR needs to explain this clearly.

Comment 23. The DEIR does not clarify whether the data in Table 3.2-2 on p. 3-6 are raw 

data or quality-assured data, whether any “exceptional events” (as defined in the NAAQS 

regulations) are included or excluded, which if any of the PM2.5 monitors don’t reflect 

“area-wide” air quality (and therefore shouldn’t be compared to the annual PM2.5

NAAQS, as described above), etc.  This information needs to be presented in order for 

the public to better understand the existing environmental conditions relative to 

applicable standards.  

Comment 24. The data in Table 3.2-3 of the DEIR can be misleading since several of the 

standards changed during the course of 2005-2014.  A layperson reading this table will 

assume that these are days over the standards identified in Table 3.2-2, but several of 

those standards changed over the last ten years.  When tabulating “Days over Standards”, 

the DEIR needs to clearly identify which standards it is referring to for the various years 

in order to not be misleading.  

Comment 25. Section 3.2.1.2 of the DEIR refers to health effects of the various criteria air 

pollutants, but it does not identify the levels at which those effects occur.  The EIR 

should clearly state when it is referring to health effects associated with concentrations 

above the ambient air quality standards, and when it is referring to health effects 

associated with concentrations below the ambient air quality standard (in which case 

there is controversy regarding the extent to which standards meet the legal requirement 

that they protect public health with an adequate margin of safety, that should be identified 

in Section 1.1.5).  

Comment 26. Page 3-8 of the DEIR states that “Plants are sensitive to ozone at 

concentrations well below the health-based standards and ozone is responsible for 

significant crop damage.”  In addition to the primary NAAQS that protect public health, 

EPA is required to set secondary NAAQS that “protect the public welfare from any 

known or anticipated adverse effects associated with the presence of such air pollutant in 
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the ambient air”.  If the EIR is indicating that EPA’s standard does not meet the standard 

of protecting the public welfare, this needs to be clearly identified (and the controversy 

with regard to this and this should be identified in Section 1.1.5); if not, the this needs to 

be clarified.     

Comment 27. Page 3-8 of the DEIR identifies CO concentrations that appear to be an order 

of magnitude low; the EIR should correct this and/or provide citations for these values.

Comment 28. Page 3-9 identifies health impacts of PM10 being identical to PM2.5.  This is 

inconsistent with EPA’s conclusion that was cited previously in this comment letter (see 

Comment 4, Comment 15, and Comment 19) and the EIR needs to correct this 

information.  

Comment 29. The DEIR’s Environmental Setting (Section 3.2.1) is deficient for TACs 

because it only provide numerical concentrations of TACs (Table 3.2-4), rather than any 

context associated with the Hazard Index (HI) or lifetime cancer risk.  This is particularly 

relevant since the proposed action targets the regulation of TACs with respect to these 

metrics.  It also fails to provide the context afforded by the District’s own CARE study of 

TACs.  The EIR needs to provide that context.  

Comment 30. The DEIR’s Existing Regulatory Setting (Section 3.2.2) identifies a 

requirement of “95 percent control of VOC emissions from pressure relief devices” – this 

requirement does not apply to every refinery’s pressure relief devices.  The EIR needs to 

clarify this or strike the sentence.

Comment 31. Page 3-14 of the DEIR has a statement that “All Bay Area refineries have 

‘grandfathered’ emission sources that were not subject to NSR but are generally regulated 

by equipment specific Air District regulations.”  The EIR needs to correct this to say 

“...equipment specific Air District regulations and applicable Federal regulations (e.g., 

MACT)”.

Comment 32. Section 3.2.2.2.3 of the DEIR states that “An Air Toxics Hot Spots Act HRA 

estimates the health impacts from a site due to stationary source emissions”.  That is not 

accurate; it does not “estimate health impacts” in the sense of providing a “best estimate” 
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of those impacts.  OEHHA’s Guidance Manual for Preparation of HRAs84 notes that on 

the contrary, “...there is a great deal of uncertainty associated with the process of risk 

assessment....The assumptions used in these guidelines are designed to err on the side of 

health protection in order to avoid underestimation of risk to the public....Risk estimates 

generated by an HRA should not be interpreted as the expected rates of disease in 

the exposed population but rather as estimate of potential for disease, based on 

current knowledge and a number of assumptions....” (pp. 1-5 through 1-6, emphasis 

added).  That is, the HRA overestimates the health impacts from a site due to stationary 

source emissions, by design.  The EIR needs to correct the current misleading language.

Comment 33. Section 3.2.2.2.3 of the DEIR also provides no context regarding the HRA 

Guidelines that were adopted in March 2015.  ARB and CAPCOA have estimated that 

the increase is a factor of 1.5 to 3 for inhalation-only assessments, but acknowledged that 

there are additional increases associated with the use of newer dispersion models and 

when multipathway assessments are required.85  In 2014 District staff identified that the 

new Guidelines increase the modeled risk by a factor of 2 to 5.86  The EIR needs to 

provide this context.

Comment 34. The DEIR’s discussion of Air Quality “Thresholds of Significance” (Section 

3.2.3, starting on p. 3-18) contains contradictory and confusing language that does not 

seem to make sense.  Section 3.2.3.1 states that “the 2011 CEQA Guidelines will be used 

for construction emissions”.  However, Section 3.2.3.2 states that “in view of the trial  

court’s order which remains in place pending final resolution of the case, the Air District 

is no longer recommending that the [2011] Thresholds be used”, then states that the 

significance threshold for the current EIR ‘could be’ the significance thresholds 

developed in 1999, then states that “the revised 2011 CEQA Guidelines could also be 

used”, then states that the proposed rules more closely resemble air quality plans for 

which “the significance threshold is zero”, then states that “Therefore, in order to provide 

a conservative air quality analysis, the thresholds recommended in the revised 2011 

CEQA Guidelines (BAAQMD, 2011) will be used in the current air quality impacts 

analysis”.  (It is unclear how the 2011 CEQA Guidelines can be “conservative” relative 

                                                
84 OEHHA, “Air Toxics Hot Spots Program Risk Assessment Guidelines – Guidance Manual for 
Preparation of Health Risk Assessments”, February 2015.  Available from 
http://oehha.ca.gov/air/hot_spots/hotspots2015.html.
85 ARB/CAPCOA, “Risk Management Guidance for Stationary Sources of Air Toxics”, July 23, 
2015 (available from http://www.arb.ca.gov/toxics/rma/rmgssat.pdf), pp. 1-2.  
86 D. Chong (BAAQMD), “Health Risk Assessment (HRA) Guideline Revisions”, presentation 
at BAAQMD Board of Directors meeting, November 17, 2014.
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to a zero significance threshold.)  The EIR needs to clarify what constitutes a significant 

effect, as this is a key focal point of CEQA and subsequent conclusions about what is 

“significant” or not.

Comment 35. The Environmental Setting for GHGs (p. 3-32) should contain information 

regarding existing conditions (i.e., concentrations of GHGs in the air).  

Comment 36. Table 3.3.1 of the DEIR (on page 3-33) does not identify the units of the GHG 

emissions inventory.  The EIR needs to revise this in order to be informative.  For 

example, if the inventory is in CO2 equivalents, then the Global Warming Potentials 

(GWPs) should be identified.

Comment 37. Table 3.3.2 of the DEIR (page 3-34) identifies the units as Million Metric Tons 

of CO2-Equivalent, but does not clarify what GWPs were used.  The EIR needs to 

identify what GWPs were used to calculate CO2 Equivalents, given that GWPs have 

changed over time.

Comment 38. Table 3.3.2 of the DEIR (on page 3-34) identifies GHG emissions from Bay 

Area refineries that are not consistent with 3rd-party verified data that was reported to 

ARB for those years and which are publicly available from http://www.arb.ca.gov/cc/ 

reporting/ghg-rep/reported-data/ghg-reports.htm.  Given that the proposed action is 

relevant to GHG emissions from Bay Area refineries—i.e., proposed Rule 12-15 requires 

reporting of GHG emissions and explanations for small differences each year—the EIR 

needs to revise the table to reflect the accurate data.  The same table also shows an 

increasing trend in GHG emissions from Bay Area refineries from 2009 through 2015, 

which is the opposite of the ARB data.  The EIR needs to explain this discrepancy and 

the basis for the District’s projections also needs to be identified.  Per CEQA Guidelines 

[§15144], “While foreseeing the unforeseeable is not possible, an agency must use its 

best efforts to find out and disclose all that it reasonably can”.

Comment 39. Section 3.3.2.1 of the DEIR, which discusses Federal GHG regulations, 

mentions only the stationary source reporting program.  This is a grossly inadequate 

depiction of the Federal GHG program.  The DEIR mentions nothing about the 

Renewable Fuel Standard (RFS), the new Existing Source Performance Standards (ESPS) 

for electricity generation, more stringent fuel economy standards for vehicles, proposed 

regulations for oil and gas activities, building efficiency standards, Maximum Achievable 

Control Technology (MACT) requirements for energy assessments of fuel-burning 
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equipment, etc.  Accordingly, the EIR needs to identify these and any other relevant 

Federal GHG-related regulations when providing the summary.   

Comment 40. Section 3.3.3 of the DEIR discusses GHG thresholds of significance.  The first 

sentence does not make grammatical sense but seems to indicate that the District’s 2011 

thresholds are being used.  This seems to be contrary to the statement in Section 3.2.3.2 

that “in view of the trial court’s order which remains in place pending final resolution of 

the case, the Air District is no longer recommending that the [2011] Thresholds be used”.  

Also, the second paragraph of that section identifies that the 2011 CEQA Guidelines are 

more conservative than significance thresholds of zero, which is unclear and seems 

incorrect.  The EIR needs to clearly explain these issues, as thresholds of significance are 

a key component of CEQA.  

Comment 41. The alternatives analysis in Section 4.5 concludes that “As shown in Table 4-1, 

Alternative 1 would reduce all of the potentially significant impacts to less than 

significant. However, Alternative 1 would not achieve any of the proposed project 

objectives. Alternative 2 would also reduce all of the potentially significant impacts and 

would achieve six of the eight project objectives. Since Alternative 2 would eliminate all 

of the potentially significant impacts and achieve most of the project objectives, it would 

be considered the environmentally superior alternative.  The proposed project would be 

considered the preferred alternative as it would achieve all of the objectives and 

potentially result in reduced overall emissions in the Air Basin, providing an 

improvement in air quality not provided by the other project alternatives.”  That is 

misleading, given that it has not been shown that Alternative 2 will necessarily provide 

an improvement in air quality; while it will require an extensive amount of effort in 

analyses, if the analyses confirm that the air quality standards are attained and that there 

is no need for additional risk reduction, there are zero benefits associated with Alternative 

2.  (By choosing Alternative 2, the District can first evaluate whether there are (or are 

likely) to be any benefits associated with it.)  The EIR needs to correct the misleading 

statements described here.  

Comment 42. CEQA Guidelines [§15187(c)] require that in the case of an agency’s adoption 

of a rule, “the environmental analysis shall include at least the following:  (1) an analysis 

of reasonably foreseeable environmental impacts of the methods of compliance; (2) an 

analysis of reasonably foreseeable feasible mitigation measures relating to those impacts; 

and (3) an analysis of reasonably foreseeable alternative means of compliance with the 

rule or regulation, which would avoid or eliminate the identified impacts”.  The proposed 

rules indicate an intent to regulate emissions from marine vessels, which can be an 
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important source of TACs; the DEIR has not conducted any analysis of what the 

reasonably foreseeable methods of compliance would be, or the impacts of those.  The 

EIR needs to identify what the reasonably foreseeable methods of compliance are.  
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Attachment D
Comments on Initial Study/Negative Declaration (IS/ND) for the Bay Area Air Quality 

Management District BAAQMD Petroleum Refinery Emissions Reduction Strategy

Regulation 6-5: FCCU
Regulation 8-18: Equipment Leaks
Regulation 11-10: Cooling Towers

This attachment to the submittal by the Western States Petroleum Association includes 
comments on the Negative Declaration for the other four Refinery Emissions Reduction 
Regulations (RERR), Rules 9-14, 6-5, 8-18, and 11-10.  This attachment also includes 
Attachment D-1, comments on the technical data presented in the IS/ND.  WSPA incorporates 
the comments in Attachments A, B, C and E into these Attachment D comments.

A. Purpose and Need/objectives are misstated and misleading

Comment 1. The objectives and need are built upon faulty reasoning and information.  For 
example, on page 2-2 of the document,  BAAQMD states: The Bay Area and neighboring 
regions are not in attainment of State and federal particulate matter standards and further 
reductions in PM emissions are needed. However, BAAQMD is formally designated as 
“attainment/unclassified” with respect to both PM10 NAAQS and the latest [2012] NAAQS for 
annual PM2.5, and the state PM2.5 standard is the same as the NAAQS for annual PM2.5.  In 2013, 
EPA determined that BAAQMD attained the NAAQS for the 24-hour PM2.5 as well.  There are 
some exceedances of the CAAQS 24-hour PM10 standard at Bethel Island and San Jose (neither 
of which are near the refineries that are proposed to be regulated by this action) as shown in 
Table 3-2.  BAAQMD should clarify its statement regarding the Bay Area within BAAQMD’s 
jurisdiction, not being in attainment for State and federal particulate matter standards. 

Comment 2.  Objectives listed include reducing S02 and PM emissions, both of which either in 
attainment or designated “attainment/unclassified”.  BAAQMD needs to explain the need for 
these objectives.

B.  CEQA Analysis is Incomplete Because of Segmentation/ Piece-mealing  

Comment 3. Under CEQA, a “project” subject to environmental review must be the “whole of 
an action.” (CEQA Guidelines Section 15378(a).)   BAAQMD improperly segmented the review 
of the Emissions Reduction Strategy.  Although BAAQMD states that the four proposed rules 
are being reviewed in this document as a package and are not dependent, BAAQMD then uses 
the same language for the setting as listed in the EIR for Regulation 12 Rules 15 and 16.  “The 
2011 Bay Area Emissions Inventory for stationary sources indicates that refineries are the 
largest individual stationary source of reactive organic gases (ROG) emissions and are the 
predominant source of SO2 emissions. Additionally, the five Bay Area refineries rank among the 
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top ten facilities in the Bay Area for risk-weighted emissions of TACs based on an evaluation of 
emissions from stationary sources in 2012, and usingrisk factors for cancer and chronic hazard 
index.”  The discussion of S02 emissions and risk-weighted factors as issues the District is 
concerned in both documents, coupled with the language in paragraph 2.1 that  “The District 
proposes to reduce refinery emissions by amending several District rules affecting petroleum 
refineries and developing additional rules focusing on specific refinery processes”,  are clear 
evidence that these four rules should have been analyzed within the EIR for Regulation 12 Rules 
15 and 16.  

Additionally, this demonstrates that a cumulative impacts analysis should have been done 
for all of these rules together and analyzed in the EIR.  Especially since the rules only apply to 
the five identified refineries and a complete analysis of the proposed and foreseeable rules that 
may impact them should be completed so that the refineries can properly review and comment 
on the entire Reduction Strategy.

BAAQMD prepared an Initial Study/Negative Declaration (dated October 2015) for their 
Petroleum Refinery Emissions Reduction Strategy which included Rules 9-14, 6-5, 8-18, and 11-
10, but did not include Rules 12-15 or 12-16.  The Emissions Reduction Strategy should be a 
cumulative review of all rules be considered and those reasonable foreseeable. BAAQMD needs
to explain why this was not a cumulative review. Therefore, the October 2015 Initial 
Study/Negative Declaration unlawfully segments the review.

Comment 4.  Although not analyzed in the EIR, a review of  the discussion of the treatment of 
ammonia emissions as a precursor of PM2.5 in proposed Regulation 6-5 shows the necessity to 
review these rules together.  BAAQMD imposes new Reg 6-5 simply to minimize ammonia 
emissions from refineries, even though no refinery is a major source of ammonia emissions; but 
then doesn’t even include source categories that ARE major sources of ammonia emissions in 
any of its regulatory targets to reduce PM emissions.  BAAQMD needs to analyze these six rules 
together in an EIR to identify, assess and mitigate for environmental impacts.

Comment 5.  Table 2.5-1 depicts the BAAQMD estimated emission reductions for the 
regulatory actions associated with the proposed new and amended rules. Table 2.4-2 shows the 
District has identified significant opportunities for SO2 and TOG reductions.  BAAQMD should 
have combined these “significant opportunities” cumulatively with Rules 12-15 and 12-16 and 
the other foreseeable regulations.  This also applies to paragraph 2.5.2  TACs.  BAAQMD needs 
to do the cumulative.

Comment 6.  Flawed Analysis 

WSPA identifies and incorporates Attachment D-1 as comments on the inaccuracies in the 
IS/ND analysis which must be corrected to properly inform the public and the Lead Agency 
decision-maker.  Providing the correct information will also assist the public to assess the need to 
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submit comments and give the decision-maker information necessary to make a truly informed 
decision. 
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Attachment D-1
Technical Data Comments on Initial Study/Negative Declaration on

Regulation 6-5: FCCU
Regulation 8-18: Equipment Leaks
Regulation 11-10: Cooling Towers

WSPA identifies and incorporates Attachment D-1 to Attachment D as comments on the 
inaccuracies in the IS/ND analysis which must be corrected to properly inform the public and the 
Lead Agency decision-maker.  Providing the correct information will also assist the public to 
assess the need to submit comments.

Comment 1.  Page 2-2 states that “the Bay Area and neighboring regions are not in attainment of 

State and federal particulate matter standards”.  That is inaccurate.  BAAQMD is formally 

designated as “attainment/unclassified” with respect to both the PM10 NAAQS and the latest 

(2012) NAAQS for annual PM2.5 [40 CFR 81.305], and the State PM2.5 standard is the same as 

the NAAQS for annual PM2.5 (12 μg/m3).  In 2013, EPA determined that BAAQMD attained the 

NAAQS for 24-hour PM2.5 as well [40 CFR 52.247(a)].  The data in Table 3-2 of the IS/ND are 

consistent with attaining all of these standards.  Data in Table 3-2 do show some exceedances of 

the CAAQS 24-hour PM10 standard of 50 μg/m3 for, at Bethel Island and San Jose (neither of 

which are near the refineries that are proposed to be regulated by this action), but this standard is 

from the 1980s and the health impacts of not attaining it are questionable; i.e., in 2006, US EPA 

revoked the Federal 24-hour PM10 standard of 50 μg/m3 because “The long-term exposure 

studies of mortality and morbidity...continue to suggest that, at current ambient levels in the US, 

fine particles [PM2.5] are associated with health effects and coarse particles [including PM10

particles that are not small enough to be categorized as PM2.5] are not.  The EPA believes that the 

PM2.5 standards...address the major risk suggested in the PM10 studies cited by commenters. To 

the extent that additional concerns may exist with regard to long-term exposures to coarse 

particles that have not been fully identified by scientific research, the Staff Paper notes that the 

short-term [PM10] standard...which is generally controlling, has and will continue, as a practical 

matter, to limit such long-term exposures.”87

Comment 2. The text on page 2-4 identifies that Ambient Air Quality Standards have been set 

for NOx and VOC.  That is incorrect; AAQS have been set for ozone, for which NOx and VOC 

are precursors.

                                                
87 US EPA, Final Rule for National Ambient Air Quality Standards for Particulate Matter, 71 FR 
61144 et seq., p. 61198.
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Comment 3.  With respect to Rule 8-18, text at the bottom of page 2-7 identifies that facilities 

that “store, transport and use volatile organic liquids lose some organic material as fugitive 

emissions wherever there is a connection between two pieces of equipment”.  Not all 

connections leak, and they certainly do not leak all the time.  It would be more accurate to state 

that they “...can lose some organic material...”

Comment 4.  With respect to Rule 8-18, Section 2.4.3.1 states that the Air District’s 2013 

emissions inventory identifies that fugitive emissions from equipment in heavy liquid service at 

the refineries are estimated at 1,476 tons per year (excluding methane).  WSPA has identified 

repeatedly that this is an absurdly high number, and that the District’s insistence on using 

emission factors based primarily on data collected for components in gaseous or light liquid 

service is grossly inaccurate.88  In 2014, at the request of District staff, WSPA members 

submitted their own monitoring data for thousands of components in heavy liquid service which 

supported our claim.

Comment 5.  Page 3-5 does not identify process shutdown as a reasonably foreseeable method 

of complying with Rules 8-18 and 11-10.  It is reasonably foreseeable for 8-18 because the 

District is proposing a “hard” limit on the percentage of various components that are infeasible to 

repair within 7 days, and WSPA members believe that available data indicate that it is quite 

possible to exceed those limits.  This comment has been made previously to the District and 

ignored, so it appears that the District intends for process shutdown to be a reasonably 

foreseeable consequence.  Process shutdown is reasonably foreseeable for 11-10 because the 

District is proposing a “hard” limit of 21 days for a permanent fix, without any consideration of 

feasibility; members are aware of instances where it has not been possible to do this.  Emissions 

associated with process shutdown (and restart) can be substantial, and these emissions therefore 

need to be quantified and evaluated for significance.    

Comment 6.  Page 3-13 states that “The California standards are more stringent than the federal 

standards.”  As shown in Table 3-1, this is not always the case (e.g., for 1-hour NO2 and 1-hour 

SO2, the Federal standard is set at a lower level, and Federal standards include standards for 24-

hour PM2.5, and 3-month average lead that the State standards do not).  

Comment 7.  Page 3-14 refers to Table 3-1.  Table 3-1 incorrectly identifies the NAAQS for 

annual PM2.5 as 15 μg/m3 (the NAAQS was changed to 12 μg/m3 in 2012), and the ozone 

NAAQS has also recently been updated.  For PM10, the explanation of health effects in the 

rightmost column is inconsistent with the fact that in in 2006, US EPA revoked the Federal 24-

hour PM10 standard of 50 μg/m3 because “The long-term exposure studies of mortality and 

morbidity...continue to suggest that, at current ambient levels in the US, fine particles [PM2.5] are 

                                                
88 Meetings held at BAAQMD on September 3, 2014; September 11, 2014; March 9, 2015.
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associated with health effects and coarse particles [including PM10 particles that are not small 

enough to be categorized as PM2.5] are not.  The EPA believes that the PM2.5 standards...address 

the major risk suggested in the PM10 studies cited by commenters. To the extent that additional 

concerns may exist with regard to long-term exposures to coarse particles that have not been 

fully identified by scientific research, the Staff Paper notes that the short-term [PM10] 

standard...which is generally controlling, has and will continue, as a practical matter, to limit 

such long-term exposures.”89

Comment 8.  Page 3-14 also mentions that the 2014 air quality data presented in Table 3-2 

indicate that the air quality at all monitoring stations were below state and federal standards for 

CO, NO2, and SO2, but neglect to mention that they were also below state and federal standards 

for annual PM2.5. and federal standards for annual PM10.  The last paragraph on page 3-14 also 

identifies that “The Air District is not considered to be in attainment with the...State PM10 and 

State and Federal PM2.5 standards.”  That is inaccurate.  BAAQMD is formally designated as 

“attainment/unclassified” with respect to both the PM10 NAAQS and the latest (2012) NAAQS 

for annual PM2.5 [40 CFR 81.305], and the State PM2.5 standard is the same as the NAAQS for 

annual PM2.5 (12 μg/m3).  In 2013, EPA determined that BAAQMD attained the NAAQS for 24-

hour PM2.5 as well [40 CFR 52.247(a)].  The data in Table 3-2 of the IS/ND are consistent with 

attaining all of these standards.

Comment 9.  Table 3-2 shows incorrect units for the PM10 and PM2.5 data.

Comment 10.  The column headers for Table 3-2 on p. 3-6 are unclear.  For example, it is 

assumed that “Max 8-hr” is the maximum 8-hour average concentration and “Nat 8-Hr Days” is 

the number of days that 8-hour concentrations exceeded the NAAQS level, but that is not clearly 

explained.  

Comment 11.  The IS/ND does not clarify whether the data in Table 3-2 are raw data or quality-

assured data, whether any “exceptional events” (as defined in the NAAQS regulations) are 

included or excluded, which if any of the PM2.5 monitors don’t reflect “area-wide” air quality 

(and therefore shouldn’t be compared to the annual PM2.5 NAAQS, as described in Federal 

regulations), etc.

Comment 12.  The data in Table 3-3 can be misleading since several of the standards changed 

during the course of 2005-2014.  A layperson reading this table will assume that these are days 

over the standards identified in Table 3-1, but several of those standards changed over the last 

                                                
89 US EPA, Final Rule for National Ambient Air Quality Standards for Particulate Matter, 71 FR 
61144 et seq., p. 61198.
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ten years.  When tabulating “Days over Standards”, the IS/ND should clearly identify which 

standards it is referring to for the various years.  

Comment 13.  Page 3-20 of the IS/ND implies that Federal MACT standard promulgation still 

has not been completed when it states that “Promulgation of those standards has been 

rescheduled....”  EPA announced this spring that all Federal MACT standards were 

promulgated.90

Comment 14.  Page 3-21 of the IS/ND states that “the proposed projects are not expected to 

conflict with or obstruct implementation of the applicable air quality plan”.  What District staff 

have stated previously is that these rules are obstructing their development of the 2015 Clean Air 

Plan.

Comment 15.  Table 3-5 identifies that some refineries have many tons per year of condensable 

PM emissions and others have none.  While the footnote does identify that this is based on a 

small number of source tests, it is an inaccurate depiction of what is likely to be the case, and 

should be flagged as “speculation” per CEQA guidance at §15145.

Comment 16.  Table 3-8 identifies GHG emissions from Bay Area refineries that are not 

consistent with 3rd-party verified data that was reported to ARB for those years and which are 

publicly available from http://www.arb.ca.gov/cc/ reporting/ghg-rep/reported-data/ghg-

reports.htm.  Given that the proposed action is relevant to GHG emissions from Bay Area 

refineries—i.e., proposed Rule 12-15 requires reporting of GHG emissions and explanations for 

small differences each year—the table should reflect the accurate data.  The same table also 

shows an increasing trend in GHG emissions from Bay Area refineries from 2009 through 2015, 

which is the opposite of the ARB data.  This discrepancy needs to be explained and the basis for 

the District’s projections also needs to be identified.  Per CEQA Guidelines [§15144], “While 

foreseeing the unforeseeable is not possible, an agency must use its best efforts to find out and 

disclose all that it reasonably can”.

Comment 17.  Page 3-38, which discusses Federal GHG regulations, mentions only the 

stationary source reporting program.  This is a grossly inadequate depiction of the Federal GHG 

program.  The DEIR mentions nothing about the Renewable Fuel Standard (RFS), the new ESPS 

for electricity generation, GHG permitting requirements, more stringent fuel economy standards 

for vehicles, proposed regulations for oil and gas activities, building efficiency standards, etc.

Comment 18.  Page 3-39 is dismissive of District requirements that increase CO2 emissions 

because the cap-and-trade program caps those emissions.  That is not always true (see comment 

on Appendix A below), and even when it is, our understanding of the District’s GHG 
                                                
90 See http://www3.epa.gov/ttn/atw/112c6/112c6WrapupNoticefinal.pdf.
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significance thresholds is that they have applied only to changes in local emissions, not changes 

in statewide emissions (or, with the Quebec linkage, combined statewide-and-Quebec-wide 

emissions).  This needs to be more clearly identified.  Page 3-40 states that “in general, strategies 

that promote clean technologies also reduce greenhouse gas emissions”; we also disagree with 

that statement.  Many—we believe most—pollution control technologies require energy usage 

and have associated GHG emissions.  Tuning an internal combustion engine to produce minimal 

NOx is different from tuning it to produce minimal GHG, meaning that minimizing one of these 

comes at the expense of the other.  

Comment 19.  With respect to Rule 9-14, in Appendix A, the oxidation-reduction equation for 

GHG emissions from SO2 scrubbing is not balanced (two hydrogen atoms on the left side and 

four on the right).  This equations to be balance so that CO2 emissions are calculated correctly.  

In addition, CO2 emissions associated with coke calciner SO2 scrubbing sorbent are not captured 

by the GHG reporting rule91 and therefore are not captured by the Cap-and-Trade rule, and 

therefore the District should not be assuming a credit associated with their capture.

Comment 20.  There is substantial evidence that the CO2 emissions increase associated with 

Rule 9-14 may cause a significant effect on the environment, which means that an EIR must be 

prepared instead of a negative declaration.  The District’s calculations show 1090 MT CO2e/yr 

(just under the significance threshold of 1100 MT CO2e/yr) but there are three key problems with 

the analysis.  

a. The first is that the District bases the CO2 emissions from the SO2 scrubbing on 

green coke generation rates of 399,000-400,000 tons/yr, but this is “based on 

BAAQMD analysis of recent historical data” and in recent years the generation 

rate has been as high as 425,000 tons/year (and the allowable air district permitted 

limit for green coke Is quite a bit higher).  There is therefore substantial evidence 

that the generation rate has been and can be higher than what the District is 

assuming, and the analysis should be based on a green coke generation rate that is 

at least as high as 425,000 tons/year.  

b. A second issue is that the District appears to be assuming too low a carbon rate 

for the scrubbing (footnote 3 identifies 3,893 additional tons of sodium 

                                                
91 See 40 CFR 98.253(g)(2) Equation Y-13, which is a mass balance equation based on the 
carbon content of the green coke and petroleum coke and excludes consideration of CO2

generated by the bicarbonate sorbent.  In fact, any increased dust collection (associated with 
more Na2SO3) will cause the regulatory calculation of CO2 emissions to decrease rather than 
increase.
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bicarbonate, and this may be based on the stoichiometric equation identified in the 

District’s analysis).  The equation is incorrect because it is not balanced (and 

should be corrected accordingly) but it does identify the correct proportions of 

bicarbonate, SO2, and CO2.  That being said, the actual quantity of sorbent that 

needs to be injected in order to maximize the amount of SO2 control needs to 

exceed the stoichiometric level by a fair amount.  Phillips 66 has identified that 

based on current experience it is expected that the sodium bicarbonate injection 

rate will need to be increased by at least 4,200 tons/yr.  Therefore the CO2

associated with the delivery trips needs to be increased accordingly.

c. The most important issue is that the District identifies (erroneously) that CO2

emissions associated with coke calciner SO2 scrubbing sorbent are required to be 

“offset” by the state’s Cap-and-Trade rule and there do not count towards the 

significance threshold.  There is a problem with this claim that needs to be 

corrected .  The CO2 emissions from scrubbing sorbent  are not captured by the 

GHG reporting rule, which means that they are not captured by the Cap-and-

Trade rule (which is based on inventories developed using the GHG reporting 

rule).  Specifically, the reporting rule requires the use of 40 CFR 98.253(g)(2) 

Equation Y-13, which is a mass balance equation based on the carbon content of 

the green coke and petroleum coke and excludes consideration of CO2 generated 

by the bicarbonate sorbent.  It therefore is not accurate to assert that there will be 

any “offset” of these emissions, as the District’s analysis claims.  
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Attachment E
Memo/Comments on Socioeconomic Report

Regulation 12-15: Petroleum Refining Emissions Tracking
Regulation 12-16: Petroleum Refining Emissions Limits and Risk Thresholds

WSPA submits the following as our comments on BAAQMD Socio-Economic Analysis of 
Proposed Regulation 12, Rule 15:  Petroleum Refining Emissions Tracking and Regulation 12, Rule 
16:  Petroleum Refining Emissions Limits and Risk Thresholds.  This analysis was prepared by 
Nicolas Rockler, Ph.D. of Kavet, Rockler and Associates, LLP. 

These rules are subject to California Health and Safety Code Section 40728.5 regarding the 
proscribed content of the socio-economic impact analysis that accompanies the rulemaking process.

In the first section of this comment letter, we evaluate the degree to which the prepared by 
Applied Development Economics (ADE) report complies with the six topics to be covered as listed in 
Section 40728.5.   In many respects, the ADE report fails to provide the required information.  In the 
second section, we discuss the application of the “10 percent rule” apparently adopted by the 
California Air Resources Board (ARB) following from a paper by Berck (1995.)92   We find the 
application of a single rule (from the three possible forms of analysis suggested by Berck in the same 
paper) is inadequately performed by ADE.

REQUIRED SUBJECTS FOR SOCIO-ECONOMIC IMPACT ANALYSIS

Section 40728.5 of the California Health and Safety Act offers six meanings for 
“socioeconomic impact”.  We list these below in abbreviated form:

1. The type of industries or businesses affect by the rule or regulation.

2. The impact of the rule/regulation on employment and the regional economy if adopted.

3. The probable costs to industry or business, including small business of the rule/regulation.

4. Availability and cost-effectiveness of alternatives to the rule/regulation.

5. The emissions reduction potential of the rule/regulation.

6. The necessity of the regulation/rule to attain state and federal ambient air standards.

Below, we discuss the content of the ADE report with regard to each of the defining elements 
that together comprise socio-economic impact.

                                                
92 Berck, Peter.  1995. “Development of a Methodology to Assess the Economic Impact 
Required by SD513/AB969.”  Final Report to the California Air Resources Board, Contract No. 
93-314.  August, 1995.



150

Affected Industry

It is sufficiently clear in the ADE report that petroleum refineries are the primary industry 
affected by the two proposed rules.   However, this ignores two industry groups also affected by the 
rules:  The first group consists of all the cargo carriers, for which refineries will become responsible 
for reporting the “on-going annual emissions inventories of all regulated air pollutants based on 
upgraded methods...”  If by cargo carriers, it is meant that firms bringing unrefined petroleum 
products to the refineries and moving refined products from refineries to intermediate and final users, 
this represents an extraordinary number of transportation providers.  Taken together, the number of 
vessels, railcars, and trucks reaches many thousands very quickly. At a minimum, some discussion of 
the implications of this rule for assembling emissions inventories is necessary and some estimate of 
the potential cost for controlling health risk contributions from these affected industries needs to be 
provided.  ARB already collects data on maritime vessels, but for the other carrier types, availability 
of inventory data is not discussed at all.  These costs, plus others, have the potential to become very 
large.  See our discussion of “Range of Probable Costs”, below.

A second group of industries not discussed by ADE are the whole group of intermediate 
petroleum product users affected by potential price changes resulting from the two rules.  Intermediate 
users are industries that require refined petroleum products in their production processes, which can 
include fuel combustion for heating purposes, transportation, and power generation.  It is not widely 
understood by the general public that intermediate users consume nearly three-quarters of the total 
value of refinery output.

We would have expected ADE to point to this group of intermediate petroleum users as a key 
group of affected industries.  They did state (P.7, para. 3) that they used the IMPLAN model in their 
analysis. This model would have readily identified the larger intermediate petroleum users among 
those indirectly affected by changes in petroleum output. In fact, the ADE report offers no model-
based estimates of impact of any kind.  Note that the IMPLAN model is incapable of estimating the 
market effects of production cost changes to the regional economy through any market-based 
behavior, having a static input-output framework.  Therefore, the statement in the report that ADE 
“also analyzed whether costs could be passed to household in the region” could not have been done 
with the one model they said they used.  To prepare an estimate of market related price changes, 
analysts often turn to computable general equilibrium models or hybrid models such as the one 
developed by Regional Economic Models, Inc. (the “REMI” model).  In so doing, responses to price 
changes can be estimated in a form such as change in employment levels by industry or change in 
value added by industry in response to new rules.

Regional Employment

Apart from providing an estimated compliance employment impact of an additional one-half 
of a full-time equivalent employee at each refinery to prepare and deliver annual refinery emissions 
reports, the ADE socio-economic impact report provides no other employment impact estimates.  On 
the employment-gain side of the ledger, this would normally include employment derived by the 
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capital expenditure for emissions control equipment.  This is estimated by ADE to be slightly more 
than $30 million for the five major Bay Area refineries, and more than $600,000 per year for 
equipping and operating air quality monitoring stations at the refineries and community monitoring 
stations.   WSPA’s own estimates show differing amounts, based on independent estimates.  As 
regards employment losses, no cost-related employment loss figures are provided, but are certainly 
expected in the directly- and indirectly-affected industries.

Range of Probable Costs

Implementation costs, to the degree they are known, are given in the analysis for refineries.  
However, there are two sets of costs that are not included in the analysis and which should be 
considered.  First, the cost of assembling the annual emissions inventory for all regulated air 
pollutants.  Second, the potential costs of the health risk assessments for the cargo carriers and others 
mentioned above under the “Affected Industries” discussion. Such costs could be extraordinarily large 
if thousands of cargo carriers form the basis for an inventory and if refiners become responsible for 
costs of assessments from these mobile sources.  If these costs are included, the it becomes far less 
likely that a “no significant impact” finding could be maintained.

We are concerned that no cost estimates were offered because “it is not clear that this 
provision will ever be used.”  It would be beneficial to users of the ADE report to be given a sense of 
the probability that subsequent HRAs will be needed.  It is not known if resubmission frequency data 
are available in response to BAAQMD or ARB rulemaking and compliance cases, but if none are 
available, even that would be useful to know, as well. 

Alternatives-Availability and Cost Effectiveness

No alternative approaches to the two rules are offered in any form at either the refinery or 
community levels. No alternative technologies are discussed in relation to the mandate for diesel 
filters on stationary engines, nor regarding the wet scrubbers mandated at four of the refineries, nor the 
hydro treatment to be employed at the fifth refinery.  

Emission Reduction Potential

No discussion of emission reduction potential is given in the socio-economic report apart from 
the 85% reduction in particulate emissions of stationary diesel engines.  The effectiveness of the 
mandated scrubbers and other control technologies is not discussed.  It is entirely unclear by way of a 
quantitative measure, the degree to which any of the actions under the proposed two rules will result in 
improved air quality.

Necessity of the Proposed Rules to Attain State and Federal Ambient Air Quality Standards

There is no discussion of the necessity of the proposed rules to attain air quality standards.  
Obviously, the necessity is implied throughout the ADE report but a discussion of the current 
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attainment status, the effect of the proposed rules, and the resulting outcome would appear to be 
needed.  

FINDING OF NO SIGNIFICANT IMPACT

The finding of no significant impact related to the proposed rules discussed in Section 5 of the 
report and shown in Table 7 (row 16) is based on an incomplete and inadequate demonstration of the 
so-called “10 percent rule” (i.e., a rule of thumb) derived from Berck’s proposed method to assess 
economic impact. From the standpoint of providing a workable methodology, Berck actually 
identifies and describes three tests and one modeling recommendation that can be applied for impact 
analysis without claiming that one was uniquely suited to ARB applications.  The three tests are listed 
and described here:

1. Cost Analysis:   A determination of the costs imposed of the regulation with regard to capital, 
research, development, and ongoing costs should be performed in order to answer questions 
related to:

a. Effect on California industry and competitiveness.

b. Effect on the selling price of the goods in question.

c. How the action affect the quantity of labor and material used in production?

d. If prices will change as a result, is there a likely response of buyers with respect to 
substitutes.

e. Is the product sold by competitive industries and how will this affect prices?  

f. What is the market for this good?  Who are major buyers?  Does it affect production of 
goods shipped out-of-state?

The answer to many of these questions offer a subjective evaluation that can be 
considered with respect to the proposed rules.  It is certainly possible to conclude that an action
has a significant impact on the regional economy, but this ought to be weighed against 
anticipated improvement in environmental quality and regional attractiveness. The latter is not 
to be ignored, according to Berck.

2. Estimated Effect on Productivity:   Using either total factor or labor productivity for the 
regulated industry, the estimated effect of the proposed rules on productivity should be 
estimated.  If regional productivity is initially above that for the nation as a whole, but is 
reduced to below that of the U.S., a significant impact may be said to exist.  There may be 
alternative measures of productivity that can be applied.  Among them, output per worker or 
value-added per worker can be used.  The critical point to be evaluated is whether reductions in 
productivity are large enough to affect regional and national competitiveness. 
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3. Effect on Business Indicators (the “10 percent” rule):  A change in the rate of return to capital 
as the result of environmental regulation can alter the competitive conditions of California 
producers.  Using a change in the return-on- equity (ROE, itself the ratio of profit to value of 
assets), if a sizeable change in ROE is found, this can be evidence of a deteriorated competitive 
condition.  Once again, a change relative to the comparable U.S figure for industry-specific 
return-on-equity is a strong indicator of a significant impact.  We note that Berck did not 
recommend the 10 percent threshold. What he said was “The Air Resources Board’s (ARB) 
use of a 10 percent change in the ROE as a threshold for a finding of no significant impact, 
adverse impact on either competitiveness or jobs seems reasonable or even conservative.”   

4. Use of a Computable General Equilibrium Model:  While not a statistical test, a computable 
general equilibrium (CGE) model allows the user to estimate market-related impact associated 
with changing the cost structure in an industry. This is but one of many applications for the 
model which brings together factor markets (i.e., labor and capital) for each industry and their 
product markets.  Economists use such a model to observe changes from a point of initial 
equilibrium (i.e., before a change in emissions rules in all markets), to a new equilibrium after 
rule changes are applied.  The result are changes in the observed prices and quantities of 
output, and change in the price and quantities of labor and capital.93

We do not think that the application of Berck’s business indicator measure of significance is 
well-applied in the case of petroleum refinery emissions regulations.  Again, Berck did not reduce his 
test for significance to a single point-measure.  He noted that significance includes relative 
competitive performance among regions and the U.S. as a whole using measures such as ROE, 
productivity, and cost analysis, and always in comparison to others.   If, for example, new rules affect 
all producers in an industry in all regions and they are fully able to pass-along all cost increases, then 
no significant impact could be said to exist.  If, however, new rules represent an additional cost to only 
some producers, and there exists sufficient elasticity in the market such that competitive pressures 
force the high cost producers to absorb the cost increase, a significant impact may occur, depending 
on how important the product is to intermediate or final users in the region and in export markets.

More specifically, we contend that the ADE analysis is flawed by poor data choice, both as to 
how the profit figure is estimated, and the period of time over which the estimate is made.  ADE 
appears to use a fixed profit rate (6.8%, based the figures shown in Table 7), to estimate the amount of 
profits for each of the five refineries in the region.  This figure is applied to a synthetic revenue 
number, based on rated refinery capacity and a fixed utilization rate.  The value of output, similarly, is 
pegged to $120/barrel for crude oil and prices for three refined products that are derived from that 
crude oil price.  There is no variation shown to exist between refineries in terms of utilization rate, 
product-mix, or profit rate.  The resulting profit value that ADE calculated serves as the basis for 

                                                
93 The IMPLAN input-output model we noted earlier, is a special-case CGE model in which 
prices are held fixed and quantities change in response to rule changes. When we know that 
prices will change, however, the fixed-price restriction too limiting for useful analysis.  The 
model still has its uses and is often used as the basis for modeling interindustry effects when 
building a CGE model.
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gauging significance of impact.  Whether the estimated profits bear any resemblance to actual profits 
is unknown and entirely untested, yet the entire significance test depends the initial profitability figure.  
It would be useful to know how those profit estimates compare with the firm-level profit data given 
annual reports for each of the five companies that own the refineries.  (Recognizing that each firm 
owns many refineries and that each is likely to have a unique profit rate.)  

Furthermore, the data are estimated a single point in time, despite the fact that we know 
refinery utilization and profitably have a strong cycle.  We have shown the recent history of refinery 
utilization in Figure 1 below.  Whereas ADE selected a fixed rate, consistent with formulating a point 
estimate of profitability (87 percent), it is evident that West Coast refineries have a history of volatile 
utilization.  If we had selected to use only data since the trough of the last recession, we would cut four 
percentage points of the utilization rate, cutting the ADE profitability estimate significantly and 
bringing the rule-change value much closer to significance. 

Figure 1

As shown in Figure 2, below, profitability as estimated by the U.S. Department of Energy, Energy 
Information Administration, is highly volatile, with the most recent years shown (up to 2009) being 
negative.   Clearly, the significance test for impact should be made using data that are cyclically 
neutral so that we can establish the long-run profitability first, and then determine how proposed 
regulations affect that, not a single point in time estimate.94

                                                
94 The deficiency of a single point test becomes apparent by understanding how to make any 
rulemaking appear to be insignificant.  One need simply to divide the rule into several pieces, 
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Figure 2

SUMMARY

In reviewing the ADE socio-economic impact assessment of BAAQMD proposed regulations 
12, rules 15 and 16, we find that ADE neglected to report on the impact with respect to alternative 
options, emissions reduction potential, and the degree to which the proposed regulation/rules help the 
region attain State and federal emissions standards.  Further, ADE’s coverage of affected industries, 
regional employment impact and range of probable costs appears to be incomplete.  Affected 
industries, particularly intermediate users with a relatively strong petroleum demand, are completely 
ignored in the analysis despite a claim that the IMPLAN regional economic model was used.  
Properly used, such a model readily helps to quantify sizeable impact among intermediate petroleum 
product users.

The finding of no significant impact associated with the proposed regulation and rules is 
insufficiently supported with the application of the so-called “10 percent rule” attributed to Berck.  
The data used for the calculations appear to misrepresent long-run profit conditions for refineries.  The 
profit estimates are derived by application of fixed-rate components (e.g., utilization rates, crude oil 
prices and finished product prices), and after application of assumed fixed profit rates for all five Bay 

                                                                                                                                                            
each with an identifiable cost.  When compared to the base profit figure, so long as it is below 
the 10 percent threshold, a finding of no significant impact will result.  
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Area refineries uniformly.   No sources for the underlying data are provided.  With some additional 
effort, these assumptions could be tested and long-run data could be applied to develop representative 
estimates of return-on-equity changes associated with the proposed actions.  If these estimates were 
accompanied by the other Berck tests for significant economic impact, we would more likely be 
persuaded as to the significance findings.  As it now stands, the data used for the only significance test 
that ADE applied was entirely synthetic.   We do not believe the analysis as presented is sufficiently 
robust to draw the conclusion of “no significant impact.”






	Valero R1215 1216 Nov23.pdf
	Reg 12-15_16 VLO Cmt Ltr final 24943 Sent on 15-11-23 w Attachments
	Reg 12-15_16 VLO Cmt Ltr final 24943 Sent on 15-11-23
	Reg 12-15_16 VLO Cmt Ltr Attachments Cover
	BAAQMD 12-15 VLO Cmt Ltr 9-25-15 FINAL

	BAAQMD Reg 12-16 VLO Cmt Ltr 092515 Final

	Valero Red Rules Nov23.pdf
	Valero Cmnt Ltr BAAQMD RERS 24945
	Valero Cmnt Ltr BAAQMD RERS 24945 Attachment Cover
	VLO Cmnt Ltr BAAQMD Ref Em Reductions 24779




