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I

PROFESSIONAL SERVICES CONTRJACT
i

i

coNTRACrNO.2015.141 i

I

i

L PARTIES - The partíes to this Contract {"Contract"} are the Bay þrea Air Quality Management Distríct
("DlSTRlCf) whose address is 939 Ëllis Street, San Francisco, CA 94109, and Agency Oasis
("CONTRACTOR") whose address is 175 Portland Street, Bostoni MA 02114.

:

2. RECITALS. i

A. DISTRICT is the local agency wíth primary responsibílityifor regulating stationary source air
pollution in the Bay Area Air Quality Management District in the State of Calífornia. DISTRICT is

authorized to enter into th¡s Contrâct under California Helalth and Safety Code Section 4O7O7.

DISTRICT desires to contract with CONTRACTOR for services described in the Scope of Work,
attached hereto as Attachment A and made a part hereof bV this reference- DISTRICI is entering
into this Contract based on CONTRACTOR's stated qualificafions to perforrn the services.

B. All parties to this Contract have had the opportunity to Èave this contract revíewed by their
attorney. 

i

i

3. PERFORMANCF,REQUTREMENTS i

A. CONTRACTOR is authorized to do business in the State of Cálífornia- CONTRACTOR attests that it
is in good tax standing with federal and state tax author¡tíes.

B. CONTRACTOR âgrees to obtain any and all required licensqs, permits, and all other appropriate
legal authorizations from all applicable federal, state and loçal jurisdictions and pay all applicable
fees. i

C. CONIRACTOR shall comply wíth all laws and regulations thdt apply to its performance under this
Contract, including any requirements to disclose potential lonfllcts of interest under DISTRICT'S

Conflict of lnterest Code. i

D. CONTRACTOR shall not engage in any performance of worki duríng the term of this contract that
is in direct or indírect conflict with duties and responsibilitie¡s set forth in the Scope of Work.

E CONTRACTOR shall exercise the degree of skill and caré customarily required by accepted
professional practices and procedures. 

;

F, CONTRACTOR shall ensure that any subcontractors, emplbyees and agents performing under
this Contract comply with the performance standards set fohh in paragraph D above.

4. TERM - The term of th¡s Contract is from August 70,2OLSi,o r.nu.r, LI,2OL6 unless further
extended by amendment of this Contract in writing or terminåted earlíer. CONTRACTOR shall not
submit any invoíce for services performed under this Contract uirtil th" Contract ìs fully executed.

TERMINATION

A fhe DISTRICT måy terminete this Contract et eny time, :at will, and without spccifying any
reason, by notifying CONTRACTOR in writing, The notiòe of termination shall specify the
effective date of termination, which shall be no less than thirty (30) calendar days from the date
of delivery of the notice of termination, and shall be delivered in accordance with the provisions
of section 10 below. lmmediately upon receipt of the notics of termination, CONTRACTOR shall

cease all work under this Contract, except such work as is sþecified in the notice of termination.
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CONTRACTOR shall deliver a final invoice for all rema
including any work specified in the termination notice,
following the termination date.

íníng work performed but not billed,
on or before ten (10) busÍness days

6.

B. Either party may term¡nate this contract for breach by the gther party.
í) Failure to perform any âgreement or obligation contained ín thís contract or faílure to

perform the servtces in a satisfactory menner shall constitute a breach of the Contract.
i¡) The non-breaching party may terminate the Contract by delivery of o writtcn notice of

breach. The notice of breach shall specÍfy the date of lermination, whích shall be no earlier
than ten (10) business days from delivery of the noticê of breach. ln the alternative, at its
sole discretion, the non-breaching party may require the breaching party to cure the breach.
The notice of breach shall specify the nature of the ibreach and the date by which such
breach must be cured.

iii) lf CONTRACTOR fails to perform any obligation undêr this Contract, DtSTRtcT at its sote
discretion, may perform, or ceuse the performance, of the obligation itself. ln that event,
DISÏR|cT shall deduct the costs to perform such obligation and any other costs to cure the
breach from the payment otherwise due to CONTRAGTOR for work performed under this
contract. DISTRICT's performance hereunder shall not be deemed a waíver or release of any
obligation of, or default by, CONTRACTOR under this Ccjntract.

iv) The notice of breach shall be provided in accordance with the notÍce requirements set forth
in section 10.

v) The non-breaching party reserves all rights under lawi and equity to enforce this Contract
and recover any damages, i

TNSU.FANCE

A. CONIRACTOR shall maintain the followíng insurance; :

i) workers'compensation and employers'liability insurance as required by california law or
other applicable statutory requirements

¡¡) occurrence-based commerciaI general liability insuranie or equivalent form with a limit of
not less than one mitlion dollars (S1,000,000) each occrlrrence. such insurance shall include
DlSTRlCTand its officers, agents, and employees as additional insureds and shall be prímary
with respect to any ínsurance maintained by DISTRICT. ,

iii) Business automobile liability insurance or equivalent form with a límit of not less than one
million dollars (Sr,ooo,ooo¡ each accidenl. Such ínsurance shall f nclude coverage for owned,
hired, and non-owned vehicles. lf coNTRACToR is a. sole proprietor, coNTRACToR may
meet this insurance requirement with personal automobile liabÍlity insurance carrying a
busíness use endorsement or by demonstrating to the satisfaction of DISTRICT that business
use ¡s covered under the CONTRACIOR's personal r automobile liability insurance. A
coNÏRAcToR using only rental vehicles in performing work under this contract may meet
this insurance requirement by purchasing automobile liability insurance in the required
coverage amount from the rental agency 

'B' All insurance shall be placed wírh insurers acceptable to DlsrRrcr.
c' Prior to commencement of work under this contract, iorurnncroR shall furnish properly-

executed certificates of insurance for all required insurance. Upon request by DISTRICT,
CONTRACTOR shall provide a complete copy of any required insurance policy. CONTRAçT9R
shall notifv DISTRICT ín writing thirty (30) days prior to ,cancellation or modification of any
required insurance poliry. Any such modifications are subje;ct to pre-approval by DtsTRtCT.
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D. lf CONTRACTOR fails to ma¡ntaín the required insuranci cover¿lge set forth above, DISTRICT

reserves the right either to purchase such addat¡onal fnsulance and to deduct the cost thereof
from any peyments owed to CONTRACTOR or to termínatelthis Contract for breach.

7. INDEMNIFICATION

A. CoNTRACTOR shall indemnify and hold DISTRICT, its officers, employees and agents harmless
from and against any and all liability, loss, expense, incliuding reasonable attorneys' fees, or
claims for injury or damages arising out of the performance of this Contract but only in
proportion to and to the extent such liability, loss, expensg, attorneys'fees, or claims for injury
or damages are caused by or result from the negligent; or intentional acts or omissions of
CONTRACTOR, its officers, agents, or employees. ,

B. DISTRICT shall indemnify and hold CONTRACTOR, its offiicrs, cmployees and agents harmless
from and against any and all liability, loss, expense, including reasonable attorneys' fee, or
claims for injury or damages arising out of the perforinance of this Contract but only in
proportion to and to the extent such liabílity, loss, expense, attorneys' fees, or claims for injury
or damages are caused by or result from the neglÍgenti or intentional acts or omissions of
DISTRICT, its officers, agents, or employees.

8. PAYIVìENT

A. DISTRIcT shall pay CONTRACTOR for services in accordance w¡th the terms set forth in the Cost
Schedule, whích is attached hereto as Attachment B and incorporatcd herein bythis reference.

B. CONTRACTOR shall submit invoice(s) to DISIRICT for services performed. Each invoíce shall
specifythe total cost of the services forwhich the invoice is submitted and, âs appropriate, shall
list any charges for equipment, mater¡al, supplies, travel, arid subcontractors' services.

C. DISTRICT's payment of invoices shall be subject to the follorivÍng limitations and requirements;
i) Each invoice, including supporting documentat¡on, 'shall be prepared in duplicate on

CONTRACTOR's letterhead; shall list DlSTRlCfs contrâct number, the period covered by the
invoice, and the CONTRACTOR's Social Security Number or Federal Employer ldentification
Number; and shall be submitted to: Eay Area Alr qúäl¡ty Menagement District, 939 Ellis
Street, San Francisco,C^94LO9, Attn: Contracts Manager.

ii) DISTRICT shall not pay interest, fees, handling charges, or the cost of money on the Contract.
ii¡) DISTRICT shall pay CONTRACTOR within thirty (30) calendar days after approval by DISTRICI

of an ltemized invoice.
D. Ihe total amount for which DISTRICT may be held liahle for the performance of services

specified in this Contract shall not exceed SSO,OOO. l

9. DISPUTE RESOLUTION. - A pärty that disputes a notíce of brea ch must first seek medíation to resolve
the dispute in accordance with the provisions set forth below. .

A. Upon receipt of a notice of breach of contract, the party may subrnit a demand for mediation to
resolve whether or not a breach occurred. The pany must state the basis of the d¡spute and
deliver the demand within ten (10) business days of the date of receipt of the notice of breach.

B. The mediation shall tâke place at DISTRICT's office at 939 Ellis Street, San Francisco, or at such
other place âs rney be mutually agreed upon by thc parties and the mediator.

C. The parties shall make good faíth efforts to hold the mediat¡on wíthin thirty (30) days after
receipt of the demand for mediation.

D. Each party shall bear its own mediation costs.
E. ln the event the parties are unable to resolve the dísputej either party may file an action in a

court of competent iurisdiction to enforce the Contract.
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F Maximum recovery under this section shall be limited to 550,000. The mediation costs shall not
reduce the maximum amount recoverable under this section.

10. NOTICES-All noticesthatarerequiredunderthi-scontractshal;l beprovidedínthemannersetforth
herein, unless specified otherwise. Notice to a party shall be delívered to the attention of the
person listed below, or to such other person or persons as may hereafter be designated by that
party in writing. Notice shall be in writing sent by e-mail, facsimile, or regular first class mail. ln the
case of e-mail and facsimile communications, valid notice shall be deemed to have been delivered
upon sending, provÍded the sender obtained an electronic confirmation of delivery. E-mail and
facsimile communications shall be deemed to have been received on the date of such transmission,
pnovided such date was a business day and delivered prior to 4:00 p.m. PST. Otherwise, receipt of e-
mail and facsimile communications shall be deemed to have occurred on the followíng lrusíness clay.
[n the case of regular mail notice. notice shall be deemed to have been delivered on the mailing date
and received fíve (5) business days after the date of mailing.

DISTRICT: Bay Area Air Quality Management District
939 Ellis Street
San Francisco, CA 94109
Attn: Blair Adams

CONTRACTOR: Agency Oasis

175 Portland Street
Boston, MA 02114
Attn: Jeff McMahon

11. ADDITIONAL PROVISIONS * All attachment(s) to this Contract áre expressly incorporated herein by
this reference and made a part hereof as though fu llv set forth.

EMPLOYEES OF CONTRACTOR

A. CONTRACTOR shall be responsíble for the cost of regular pay to its employees, as well as cost of
vacation, vacation replacements, sick leave, severence pay, and pay for legal holidays,

B. CONTRACTOR, its officers, employees, agents, or representatives shall not be considered
employees or agents of DISTRICT, nor shall CONTRACTOR, its officers, employees, agents, or
representatíves be entitled to or eliglble to participate in any benefits, prívileges, or plans, given
or extended by DISTRICI to its employees.

13. c9NFlDENrlALlTY - ln order to cârry out the purposes of this Contract, CONTRACTOR may require
access to certain of DISTRICT's confidential information (including trade secrets, inventions,
confidential know-how, confidential business information, and other information that DISTRICT
considers confídential) (collectively, "Confidential lnformation:"). lt is expressly understood and
agreed that DISTRICT may designate Ín a conspicuous manner Confídentíal lnformation that
CONTRACTOR obtains from DtSTRICT, and CONTRACTOR agrees to:
A. observe complete conf¡dent¡ality with respect to such informatlon, includlng without limitation,

agreeing not to disclose or otherwise permit access to suctr information by any other person or
entity in any manner whatsoever, except that such disclosure or âccess shall be permitted to
employees of CONTRACIOR requiring access in fulfillment of the services provided under this
Contract.

t2
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B. Ensure that CONTRACTOR's officers, employees, agents; representatives, and independent
contractors are Ínformed of the confidential nature of such information and to assure by

agreement or otherwise that they are prohibited from copying or revealing, for any purpose

whatsoever, the contents of such ínformation or anV part thereof, or from taking any action

otherwise prohibited under this section.
C. Not use such information oreny partthereof in the performance of servicesto others orforthe

beneflt of others in any form whatsoever whether gratuítously or for valuable consideration,
except as permitted under this Contract.

D. Notify DISTRICT promptly and in writing of the circumstances surrounding any possession, use,

or knowledge of such information or any part thereof by any person or entity other than those
authorized by this section. Take at CONTRACTOR'S expense, but at DISTRICT's option and in any
event under DISTRICT's control, any legal action necessaryto prevent unauthorized use ofsuch
information by any third party or entity which has gained access to such information at least in
part due to the fault of CONTRACTOR,

E, Take any and all other actions necessary or desirable to assure such continued confidentiality
and proteclion of such lnformation during the term of this Contract and following expiration or
termination of the Contract.

F. Prevent access to such materials by a person or entity not authorized under this Contract.

G. Establish specific procedures in order to fulfill the obligations of this section.

'l_4. ERTY RIGHTS - T¡tle and full ownership rights to all intellectual property

developed under this Contract shall at all times remain with DlSfRlCT, unless otherwise agreed to in
writing.

15. PUBLICATION

A. DISTRICT shall approve in writing any report or other document prepared by CONTRACTOR in

connection with performance under this Contract prior to dissemination or publication of such

report or document to a third party. DISTRICT may waive in writing its requirement for prior
approval.

B Until approved by DISTRICT, any report or other docum€nt prepared by CONTRACTOR shall
include on each page a conspicuous header, footer, or watermark stating "DRAFT - Not
Reviewed or Approved by BAAQMD," unless DISTRICT has waived its requirement for prior
approval pursuant to paragraph A of this section.

C lnfonnation, data, documents, or reports developed by CONTRACIOR for DISTRICI, pursuant to
this Contract, shall be part of DISTRICT's public record, unless otherwise indicated,
CONTRACTOR may use or publish, at its own expense, such information, províded DISTRICT

approves use of such information in advance. The following acknowledgment of support and

disclaimer must appear in each publication of materials, whether copyrighted or not, based

upon or developed undcr this Contract.

'This report was prepared as a resutt of work sponsored, paid for, in whole or in part, by the
Bay Area Air Quality Management District (Distríct). The opinions, findíngs, conclusions, and
recommendations are those of the author and do not necessarily represent the views of the
District. The District, its officers, employees, contrectors, and subcontractors make no
warranty, expressed or implied, and assurne no legal liability for the information ín this
report."
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D. CONTRACTOR shall inform its officers, employees, and subcontractors ínvolved in the
pedormance of this Contract of the restrictions contaíned herein and shall require compliance
with the above.

16. NON-DlECRll-VllNAII.Ol\l - ln the performance of this Contract, CONTRACTOR shall not dlscriminate in
its recruitment, hiring, promotion, demotion, and termination practices on the basis of race,
religious creed, color, national origin, ancestry, sex, age, maritaf status, sexual orientation, medical
condition, or physical or mental disabilíty and shall comply with the provisions of the California Faír
Employment & Housing Act (Government Code Section 12900 et seq.), the Federal Civil Rights Act of
1964 (P.1. 88-352) and all amendments thereto, and all administrative rules and regulations issued
pursuant to said Acts. CONTRACTOR shall also require each subcontractor performing work in
connection with this Contract to comply with this section and shall Ìnclude in each contract with
such subcontractor provisions to accomplish the requ¡rements of this section-

17. PROPERTY AND SECURITY - Without limiting CONTRACTOR'S obligations with regard to security,
CONTRACTOR shall comply with all the rules and regulations establÍshed by DISTRICT for access to
and activity in and around DISTRICT's premises.

1,8. ASSIGNMENT - No party shall assign, sell, license, or otherwise transfer any rights or oblígations
under this Contrâct to a third party without the prior written consent of the other party, and any
attempt to do so shall be void upon inception.

19. WAIVEß - No waiver of a breach, of failure of any condition, or of any right or remedy conteined in
or granted by the provisions of this Contract shall be effective unless it is in writing and signed by the
party waiving the breach, faílure, right, or remedy. No waiver of any breach, failure, ríght, or
remedy shall be deemed a waiver of any other breach, whether or not similar, nor shall any waiver
constitute a continuing waiver unless the writing so specifies. Further, the failure of a party to
enforce performance by the other party of any term, covenant, or condition of this Contract, and the
failure of a perty to exercise any rights or remedies hereunder, -çhall not be deemed a waiver or
relinquishment by that party to enforce future performance of any such terms, covenants, or
conditions, or to exercise any future rights or remedies.

20' ATTORNEYS' FEËs - ln the event any action is filed in connection with the enforcement or
interpretation of this Contract, each party shall bear its own attorneys' fees and costs.

21. FORCE MAJEURE - Neither DISTRICT nor CONIRACTOR shall be liable for or deemed to be in default
for any delay or failure in performance under this Contract or ínterruption of services resulting,
directly or indirectly, from acts of God, enemy or hostile governmental actíon, civil commotion,
strikes, lockouts, labor dÍsputes, fire or other casualty, judicial orders, governmental controls,
regulations or restrictions, inability to obtain labor or materials or reasonable substítutes for labor or
materi¿ls neÇessary for perfornrance oI the services, or other causes, except fÍnancial, that are
beyond the reasonable control of DISTRICT or CONTRACTOR, for a period of time equal to the period
of such force majeure event, provided that the pârty fa¡ling lo perform notifies the other pafty
within fifteen calendar days of discovery of the force majeure event, and provided further that that
party takes all reasonable ection to mitigate the damages resultÍng from the failure to perform.
Notwithstanding the above, if the cause of thc force majeure event is due to party's own actíon or
inâct¡on, then such cause shall not excuse that pany from performance under this Contract.
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22. SEVERABILIW - lf a court of competent jurisdiction holds any provision of this Contract to be illegal,
unenforceable or invalid in whole or in part for any reason, the validity and enforceabÌlity of the
remaining provisions, or poftíons of them will not be affected.

23. HEADINGS - Headings on the sections and paragraphs of this Contract are for conveníence and

reference only, and the words contained thereín shall in no way be held to explain, modify, amplify,
or aid in the interpretat¡on, construction, or meaning of the provisions of this Contract.

24. COUNTERPARTS/FACSIMILES/SCANS - ThiS CONITACt M ay be executed and delivered in any number
of counterparts, each of whích, when executed and delívered, shall be deemed an origínal, and all of
which together shall constitute the same contract. The parties may rely upon a facsimile copy or
scanned copy of any party's signature as an original for all purposes.

25. GOVERNJNG LAW - Any dispute that arises under or relates to this Contract shall be governed by
California law, excluding any laws that direct the application of another jurisdiction's laws. Venue
lor resolution of any dispute that arises under or relates to this Contract, Ìncluding mediation, shall

be San Francisco, California.

26. ENTIRE CONTRACT AND MODIFICATION - This Contract represents the final, complete, and exclusíve
stetement of the agreement between the parlies related to CONTRACTOR providing services to
DISTRICT and supersedes all prior and contemporaneous understandings and agreements of the
parties. No partv has been induced to enter into this Contract by, nor is any party relying upon, any
representation or warranty outside those expressly set forth herein. This Contract may only be
amended by mutual agreement of the parties in writ¡ng and signed by both parties.

27. SURVIVAL OF TERMS - The provisions of sections 7 (lndemnification), 13 (Confidentiality), 14

{lntellectual Property Rights), and 15 (Publication) shall survive the expiration or termination of this
Contract.
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lN WTNESS WHEREOF, the parties to this Contract have caused this Contract to be duly executed on
the¡r behalf by their authorized representatives.

BAY AREA AIR QUALTTY

MANAGEMENT DISTRICT
AGËNCY OASIS

By
t)-

:tefÊto{tl¿ahon
Ghief{xeet¡ti¡elfflcer ê 3è

//(
Jack

Executíve Officer/APCO

By

Date:

^3 ,

Date ö/u/,{ 1t/

Approved as to form
DístrÍct Counsel

By: 178
Brian C. Bunger
Dlstrlct Counsel
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ATTACHMENT A

SCOPE OF WORK

ProjectSummary:

CONTRACTOR shall provide support and maÍntenance services on a time and materials basis for the
DISTRICt website. CONTRACTOR will work closely with the DISTRICT team and the Cylogy team to
work through issues and feature requests. The hours will be used to provide DISTRICT with account
services, content editor support, Sitecore admilristrative support, design and development support¿

troubleshooting and resolving issues, quality assurance, ând testing. CONTRACTOR and DISÍRICT

have agreed to work on a time and materials basis. Upon signature of this Contract, CONTRACTOR

will estimate the effort for the following tasks that DISTRICT would like to address first:

" Claytablet related fixes
. Workflow adjustments
. CSS adjustments to resolve style and spacing issues and related issues
. Fixes for missing components (mobile, etc)
r Additional dropdowns for top menu

, . Èmail Newsletter HTML/CSS
. iFrame adjustments and layout fixes

Other tasks that may be requested by the DISTRICT for the CONTRACTOR to complete under this
Contract:

r Feature requests and website improvements
. Quality assurance testíng for any new development work
r lntegration and merging support
¡ Content entry support and training
o Deployment support

Assumptions:

All work will be requested through an emailto the CONTRACTOR team and cach task will be

added to JIRA.

All JIRA tickets will be evaluated and given a timeframe for completion which will be dependent
on resou rce availability.
All tasks will be estirnated by CONTRACTOR and approved by DISTRICT before the start of
worl<. CONTRACTOR Producer will gain approvalfrom DISTRICT through Basecamp or Email
before starting any work.
Any hours used to produce any estimate will be included in each estimate.
Any CONTRACTOR resource that is used as part of this agreement will be billed against the
allotted hours.
CONTRACTOR Producer will gain written approval from DISTRICT before exceeding cap
amount of hours (270 hours) in this change request.
lnvoices will be delivered to DISTRICT monthly and wif I include amount of hours used out of the
total contrâsted hours.
DISTRICT review and approval time periods will be no more than three (3) days.
DISIRICT will be responsible for all travel costs. CONTRACTOR will submit travel expenses in
advance for approval prior to booking any travel. All preapproved CONTRACTOR travel must
follow the DISTRICT travel policy.

a

I

a

a

a

a

o

a
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Timeline: The timeline forthís work will be fluíd as it is ad-hoc support work for feature requests and
integration support.
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ATTACHMENT B

COST SCHEDUIE

Estimate: 270 hours at S185/hr. or 550,000 total

Payment: CONTRACTOR will deliver invoices at the end of the month for work accomplished during
that month. lnvoices will Ínclude a breakdown of hours used out of the total contracted amount of

"hours. CONTRACTOR will not exceed total contracted hours wíthout written permission from
DISTRICT. lnvoíces will be paÍd NET-30.

Total cost ofthe Contract not to exceed 550,000.
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