





WHEREAS, if electric heat pump technologies are installed in place of existing natural gas-fired
space and water heating appliances upon burnout after the compliance dates of the Proposed Rules
go into effect, the Proposed Rules would also achieve significant greenhouse gas emissions
reductions benefits, estimated by staff at up to 4.81 million metric tons of carbon dioxide
equivalent per year;

WHEREAS, the Board of Directors understands that these estimated greenhouse gas emissions
reductions are not guaranteed by the Proposed Amendments, and that greenhouse gas emissions
reductions would be lower if zero-NOx natural gas-fired space and water heating appliances are
developed and adopted by consumers at scale;

WHEREAS, in 2021 Air District staff convened and met periodically with a Stakeholder Working
Group, which included community and environmental advocates, equipment manufacturers, local
city staff and representatives from the California Air Resources Board, the California Energy
Commissions and others, to discuss concepts and specific issues relating to Rules 9-4 and 9-6 and
drafting amendments;

WHEREAS, Air District staff held a public workshop on October 7, 2021 to present and discuss
draft regulatory amendments for Rules 9-4 and 9-6, along with a workshop report;

WHERAS, based on comments received and additional research, Air District staff revised the draft
rule amendments and published revised draft rule amendments on or about May 18, 2022;

WHEREAS, the Air District held a scoping meeting in a virtual format on June 9, 2022 and
accepted comments on the draft revised rule language through June 21, 2022;

WHEREAS, Air District staff presented briefings to various committees of the Board of Directors
during this rule development process, including to the Stationary Source & Climate Impacts
Committee on November 19, 2020, April 19, 2021, October 18, 2021, November 15, 2021, April
18, 2022, October 17, 2022, and February 15, 2023;

WHEREAS, in response to feedback from the public, interested stakeholders, and Air District
staff, as well as the Board of Directors, Air District staff prepared revised Proposed Amendments
and a detailed Staff Report, along with a request for public comment, which staff published on the
District website on December 20, 2022 and for which comments were accepted until February 6,
2023;

WHEREAS, the Air District received more than five hundred comments on the Proposed
Amendments, many of which are supportive of the Proposed Amendments and others which are
opposed, and has carefully reviewed these comments;

WHEREAS, Air District staff have prepared summaries of the comments received and staff’s
responses in a Response to Comments document, which has been considered by the Board of
Directors and is incorporated herein by reference;

WHEREAS, on or before December 20, 2022, Air District staff published in newspapers, and

published and distributed on the Air District’s website a notice of a public hearing on or after
March 15, 2023, to consider adoption of the Proposed Amendments;



WHEREAS, Air District staff have prepared and presented to the public and to the Board of
Directors a final Staff Report describing the purpose of and need for the Proposed Amendments,
which has been considered by the Board of Directors and is incorporated herein by reference;

WHEREAS, the Board of Directors of the Bay Area Air Quality Management District held a public
hearing on March 15, 2023, which was properly noticed in accordance with the provisions of
Health & Safety Code Section 40725 and was conducted in accordance with the provisions of
Health & Safety Code Section 40726, to consider the Proposed Amendments in accordance with
all provisions of law;

WHEREAS, at the public hearing, the subject matter of the Proposed Amendments was discussed
with interested persons in accordance with all provisions of law;

WHEREAS, in accordance with Health & Safety Code Section 40727, and based on substantial
evidence presented at the hearing and described in the Staff Report and other documentation, the
Board of Directors of the Bay Area Air Quality Management District has found and determined
that the Proposed Amendments are necessary; that the District has the authority to adopt the
Proposed Amendments; that the Proposed Amendments are clearly written and displayed; that the
Proposed Amendments are consistent with other legal requirements; that the Proposed
Amendments are not impermissibly duplicative of existing regulatory requirements; and that the
Proposed Amendments will implement specific provisions of law as referenced and identified
below;

WHEREAS, the Board of Directors of the Bay Area Air Quality Management District has
determined that a need exists to adopt the Proposed Amendments to address NOx, ozone and
secondary particulate matter emissions in the Bay Area to improve and protect air quality and
public health;

WHEREAS, the Board of Directors of the Bay Area Air Quality Management District has
determined that the Air District has the authority to adopt the Proposed Amendments pursuant to
Sections 40000, 40001, 40702 of the Health & Safety Code, which authorize the Air District to
adopt and implement regulations to control air pollution from stationary sources, and to execute
the powers and duties imposed upon the Air District, among other things;

WHEREAS, the Board of Directors of the Bay Area Air Quality Management District has
determined, based on a review of the text of the Proposed Amendments set forth in Attachments
A and B and the rulemaking materials prepared by Air District staff, that the Proposed
Amendments are written and displayed so that their meaning can be easily understood by the
persons directly affected by the Proposed Amendments, and by the public at large;

WHEREAS, the Board of Directors of the Bay Area Air Quality Management District has
determined that the Proposed Amendments are in harmony with and not in conflict with or
contradictory to existing statutes, court decisions, and state and federal regulations;

WHEREAS, the Board of Directors of the Bay Area Air Quality Management District has
determined that the Proposed Amendments do not impose the same requirements as any existing
state or federal regulations, except to the extent necessary and proper to execute the powers and
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duties granted to and imposed upon the Air District as the agency with authority to control air
pollution emissions from stationary sources in the San Francisco Bay Area;

WHEREAS, the Board of Directors of the Bay Area Air Quality Management District has
identified and determined that the Proposed Amendments will implement, interpret and/or make
specific the provisions of Sections 40000, 40001, 40702 and 40727 of the California Health &
Safety Code;

WHEREAS, the Board of Directors of the Bay Area Air Quality Management District finds and
intends that its determinations stated in the preceding paragraphs constitute the findings the Board
1s required to make before adopting the Proposed Amendments pursuant to Health & Safety Code
Section 40727,

WHEREAS, in accordance with the requirements of Health & Safety Code Section 40728 and
other requirements of law, the Air District has maintained a file of the documents and other
materials that constitute the record of proceedings on which this rulemaking project is based
(including the environmental analysis for the project prepared in accordance with the California
Environmental Quality Act), which record documents and other materials are located at the Bay
Area Air Quality Management District, 375 Beale Street, Suite 600, San Francisco, 94105, and the
custodian for which is Marcy Hiratzka, Clerk of the Boards;

WHEREAS, in accordance with the requirements of Health & Safety Code Section 40728.5, to
the extent that such requirements are applicable, and also as a matter of sound public policy
notwithstanding whether or not such requirements are applicable, the Board of Directors of the
Bay Area Air Quality Management District has actively considered the socioeconomic impacts of
the Proposed Amendments, having reviewed and considered the analysis thereof in the Staff
Report and the report prepared by Applied Development Economics, Inc., referenced and
incorporated there and herein, and has made a good faith effort to minimize any adverse
socioeconomic impacts of the Proposed Amendments through consideration of delayed
compliance dates for the zero-NOx standards, which will allow time for technology options to
increase and costs to decrease, and inclusion of required reporting from Staff to the Board of
Directors on topics including zero-NOx technology options and cost prior to the compliance dates;

WHEREAS, the Proposed Amendments include the requirement that staff report back to the Board
of Directors in “interim reports” no later than two years prior to each compliance date on the
availability and accessibility of zero-NOx space and water heating appliances, including
information on zero-NOx technology options currently (and projected to be) available; the
projected costs of purchase and installation of such technology, including any ancillary costs, as
applicable; any incentive programs available to reduce these costs; and infrastructure readiness
associated with rule compliance;

WHEREAS, the Board of Directors understands that staff plans to convene an Implementation
Working Group comprised of community-based organizations, environmental justice groups,
advocacy and subject matter expert organizations, building technology experts, affordable and
market rate housing developers and managers, local and state government staff, funding and
financing agencies, equipment manufacturers and distributors, tenant representation organizations
and labor organizations to assist staff in gathering information for the aforementioned interim



reports to the Board of Directors and assist staff in working towards implementation of the
Proposed Amendments;

WHEREAS, the Air District is especially concerned with equitable implementation of the
Proposed Amendments, and the Board understands that Air District staff will work towards
equitable implementation of the Proposed Amendments, with assistance from the Implementation
Working Group, and will report to the Board in the interim reports on the availability and
accessibility of financial incentive programs to reduce compliance costs for the Bay Area’s low
income residents and disadvantaged communities;

WHEREAS, the Board has considered the estimated cost-effectiveness of the Proposed
Amendments, which staff estimates ranges from $54,100/ton of NOx reduced to $594,000/ton of
NOx reduced for the proposed zero-NOx standards, based on currently available zero-NOx
technology;

WHEREAS, the Board of Directors finds and determines that the Proposed Amendments are
collectively a “project” (“Proposed Project”) pursuant to the California Environmental Quality Act
(“CEQA”) (Public Resources Code § 21000 et seq.);

WHEREAS, the Air District is the CEQA lead agency for this project pursuant to Section 21067
of CEQA and Sections 15050 and 15051 of the CEQA Guidelines (“Guidelines”) (Title 14 of the
California Code of Regulations);

WHEREAS, Air District staff has prepared an Environmental Impact Report (“EIR”) for the
Proposed Project pursuant to the requirements of CEQA, in connection with and based on
information and analysis developed by the District’s CEQA contractor, Ascent Environmental,
Inc., of Sacramento, California;

WHEREAS, as part of the development of the EIR, District staff prepared and published (with the
assistance of Environmental Audit, Inc.) an Initial Study and Notice of Preparation for the EIR,
which was published and noticed in accordance with the requirements of CEQA (including CEQA
Sections 21082.1, 21091, 21092 and Guidelines Sections 15080 et seq.) on May 19, 2022;

WHEREAS, Air District staff also convened a CEQA scoping meeting on June 9, 2022, to solicit
input from interested members of the public on the Initial Study and on the scope and contents of
the EIR and the potential environmental impacts to be evaluated in it;

WHEREAS, Air District staff then completed a Draft EIR, and published the Draft EIR and
provided notice of such publication to the public and to interested parties and agencies, in
accordance with the requirements of CEQA (including CEQA Sections 21082.1, 21091, 21092
and Guidelines Sections 15080 et seq.) on or before December 20, 2022;

WHEREAS, the Draft EIR finds that the Proposed Project will have the potential to create
significant and unavoidable impacts on utility resources, as fully detailed in the report prepared by
Energy and Environmental Economics, Inc. (E3), which is appended to the Draft EIR at Appendix
C and incorporated by reference as if fully set forth herein, that cannot be mitigated to a level that
is less than significant, as described in Chapter 3.3 of the Draft EIR,



WHEREAS, the Draft EIR also finds that the Proposed Project will have the potential to create a
significant adverse environmental impact due to potential operational noise from certain zero-NOx
appliances both inside and outside of residences and commercial buildings, that cannot be
mitigated to a level that is less than significant, as described in Chapter 3.4 of the Draft EIR;

WHEREAS, the Draft EIR finds that the Proposed Project will not have the potential to create any
other significant adverse environmental impacts;

WHEREAS, the Draft EIR discusses potential alternatives to the Proposed Project which would
achieve the project objectives but avoid or substantially lessen its potentially significant effects
related to noise and utility resources, including Alternative 3, the Draft EIR’s “environmentally
superior” alternative, that would delay compliance dates for the proposed standards to 2035 and
as a result lessen potential impacts to utility resources, but that alternative would result in reduced
air quality and public health benefits compared to the Proposed Project, and air quality and public
health benefits are the purpose of the Proposed Project;

WHEREAS, substantial evidence in the record demonstrates that the potentially significant and
unavoidable impacts related to noise and utility resources are acceptable as provided in Guidelines
Section 15093 because the air quality and public health benefits from the Proposed Amendments
outweigh the Proposed Amendments’ potentially significant unavoidable impacts;

WHEREAS, the Draft EIR was circulated for public review during the period from December 20,
2022 to February 6, 2023;

WHEREAS, the Air District received comments on the Draft EIR;

WHEREAS, Air District staff prepared responses to all comments received on the Draft EIR and
the Proposed Amendments and published a Final EIR,

WHEREAS, this matter has been duly noticed and heard in compliance with applicable
requirements of the Health & Safety Code and the Public Resources Code;

WHEREAS, Air District staff provided copies of (i) the Proposed Amendments, and (ii) the Final
EIR, which is comprised of the comments received on the Draft EIR and staff’s responses thereto,
to each of the members of the Board of Directors for their review and consideration in advance of
the public meeting of the Board of Directors on March 15, 2023;

WHEREAS, Air District staff has recommended that the Board of Directors certify the Final EIR,
which was prepared as the CEQA document for the Proposed Project, as being in compliance with
all applicable requirements of CEQA, and adopt accompanying CEQA Findings and a Statement
of Overriding Considerations;

WHEREAS, the Board of Directors concurs with recommendations of Air District staff regarding
the Final EIR, CEQA Findings and Statement of Overriding Considerations for the Proposed
Project;

WHEREAS, Air District staff recommends that the Board of Directors adopt the Proposed
Amendments;



WHEREAS, the Board of Directors concurs with the recommendations of Air District staff
regarding the Proposed Amendments.

RESOLUTION

NOW THEREFORE, based on the above recitals, which are true and correct and are incorporated
herein by reference, and on all of the information provided in the rulemaking record for the
Proposed Amendments, including but not limited to the public comments received and staff’s
responses thereto and all of the information presented at the public hearing, the Board of Directors
of the Bay Area Air Quality Management District hereby resolves as follows:

BE IT RESOLVED, that the Board of Directors does hereby certify and adopt the Final EIR
pursuant to CEQA for the Proposed Project.

BE IT FURTHER RESOLVED that the Board of Directors hereby makes the findings and
certifications that are summarized below and detailed in full in Attachment C to this Resolution,
which is incorporated by reference as if fully set forth herein:

L. The Final EIR for the Proposed Project has been prepared in accordance with all
requirements of CEQA.

2 The Final EIR for the Proposed Project was duly presented to the Board of Directors
for its consideration in accordance with CEQA and other applicable legal
requirements.

The Board of Directors has reviewed and considered the information in the Final
EIR and the evidence in the record described and summarized in the Final EIR,
including but not limited to (i) the Final EIR’ s conclusion that the Proposed
Project may have significant noise and utility resources impacts as described in the
Final EIR, (1) the lack of Air District authority to implement mitigation measures
to mitigate the potentially significant noise and utility resources impacts outlined
in the Final EIR, and (iii) the alternatives considered to avoid or substantially lessen
the potentially significant noise and utility resources impacts that are evaluated in
the Final EIR.
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4. The Board of Directors finds that there are no feasible mitigation measures that
have been identified that can be implemented by the Air District to mitigate the
potentially significant noise and utility resources impacts.

< 8 The analysis of alternatives set forth in Chapter 4 the Draft EIR has provided the
Board of Directors with a basis for considering ways in which the potentially
significant noise and utility resources impacts could be avoided or substantially
lessened while still achieving all or most of the project’s objectives. The
alternatives analysis in the EIR is sufficient to carry out the purposes of such

analysis under CEQA.



The Board of Directors finds that there is a pressing need to reduce NOx emissions
to protect public health and the environment, which the Proposed Project addresses.
The Board of Directors finds that, while Alternative 3 lessens the Proposed
Project’s noise and utility resources impacts, Alternative 3 provides fewer air
quality and public health benefits than the Proposed Project, and for that reason,
Alternative 3 is rejected.

The Final EIR (including responses to comments) is complete, adequate and in full
compliance with CEQA as a basis for considering and acting upon the Proposed
Amendments.

The Final EIR reflects the independent judgment and analysis of the Bay Area Air
Quality Management District.

The Board of Directors has exercised its own independent judgment in reviewing,
considering and certifying the Final EIR and in making the findings and
certifications set forth in this Resolution, which reflects the independent judgment
and analysis of the Board of Directors.

BE IT FURTHER RESOLVED that the Board of Directors of the Bay Area Air Quality
Management District does hereby adopt the proposed amendments to Rules 9-4 and 9-6 as set forth
in Attachments A and B, respectively, with instructions to staff to correct any typographical or
formatting errors before final publication.

BE IT FURTHER RESOLVED that in support of and as part of its adoption of the Proposed

Amendments,

certifications:

.
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the Board of Directors hereby makes the following additional findings and

For all of the reasons contained in the Staff Report, Section X, which are
incorporated by reference as if fully set forth herein, the Proposed Amendments are
necessary; the Air District has the authority to adopt the Proposed Amendments;
the Proposed Amendments are clearly written and displayed; the Proposed
Amendments are consistent with other legal requirements; the Proposed
Amendments are not impermissibly duplicative of existing regulatory
requirements, and the Proposed Amendments will implement specific provisions
of law as referenced and identified.

The Board of Directors’ approval of the Proposed Amendments is based on and
supported by (among other things) the Board’s consideration of the Final EIR for
the Proposed Project.

The Board of Directors has balanced the benefits of the Proposed Project against
its unavoidable environmental risks in determining whether to approve the
Proposed Project. The Board of Directors finds that the Proposed Project’s benefits
in reducing air pollution emissions and protecting public health outweigh the
adverse impacts to noise and utility resources that may result from implementing
the Proposed Project. The Board of Directors therefore finds that these potentially
significant impacts from the Proposed Rule are acceptable pursuant to Section
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15093 of the CEQA Guidelines, 14 Cal. Code Regs. § 15093; and makes this
finding as a “Statement of Overriding Considerations” pursuant to Section 15093.
The specific reasons supporting this finding and Statement of Overriding
Considerations are detailed in Attachment C to this Resolution, which is
incorporated by reference as if fully set forth herein.

BE IT FURTHER RESOLVED that the Board of Directors directs staff to focus on equitable
implementation of the amendments to Rules 9-4 and 9-6, and to include in the interim reports to
the Board information on the availability and accessibility of financial incentive programs to
reduce compliance costs for the Bay Area’s low income residents and disadvantaged communities.

BE IT FURTHER RESOLVED that the record documents and other materials supporting this
Resolution shall be maintained and made available for public review at the headquarters of the
Bay Area Air Quality Management District at 375 Beale Street, Suite 600, San Francisco, CA
94105, and that the custodian for these documents and other materials shall be Marcy Hiratzka,
Clerk of the Boards.

The foregoing Resolution was duly and regularly introduced, passed and adopted at a regular
meeting of the Board of Directors of the Bay Area Air Quality Management District on the Motion
of CHAIRPERSON BAUTERS, seconded by DIRECTOR LOPEZ, on the 15" day of MARCH,
2023, by the following vote of the Board:

AYES: MARGARET ABE-KOGA, BRIAN BARNACLE, JOHN J. BAUTERS, KEN
CARLSON, NOELIA CORZO, JOELLE GALLAGHER, JOHN GIOIA, JUAN
GONZALEZ, ERIN HANNIGAN, LYNDA HOPKINS, DAVINA HURT, TYRONE JUE,
OTTO LEE, SERGIO LOPEZ, MYRNA MELGAR, NATE MILEY, KATIE RICE,
MARK ROSS, VICKI VEENKER, STEVE YOUNG.

NOES: NONE.

ABSTAIN: RAY MUELLER.

ABSENT: DAVID HUDSON, DAVID HAUBERT, SHAMANN WALTON.

( o \
: \K "L‘({‘—:b /;

Gl MDB/
Chair6f the Bo ctors
ATTEST: /)2/ [ {

/ \f

“Lynda Hopkins
Secretary of the Board of Directors
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