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SEATTLE, WASHINGTON TALLAHASSEE, FLORIDA WASHINGTON, D.C.

January 22, 2009
VIA U.S. AND ELECTRONIC MAIL

Weyman Lee

Senior Air Quality Engineer

Bay Area Air Quality Management District
939 Ellis Street

San Francisco, CA 94109
weyman@baagmd.gov

Re:  Draft Amended PSD Permit for Russell City Energy Center
Dear Mr. Lee:

This letter is submitted on behalf of Citizens Against Pollution to urge you not to approve the
draft prevention of significant deterioration (“PSD”) permit as proposed for the Russell City
Energy Center. The draft permit fails to meet federal PSD requirements relating to the need for
best available control technology (“BACT”) and the prevention of air quality impacts that will
cause or contribute to violations of the national ambient air quality standards (“NAAQS”). In
particular, while we applaud the District and the project applicant for the decision to include for
the first time a limit on emissions of carbon dioxide (CO2), the limit selected and the analysis
supporting that limit are defective. Because the control of CO2 emissions in a PSD permit is
new and precedent-setting, it is all the more important that the standard-setting exercise be done
correctly.

Determination of Carbon Monoxide (CO) BACT Limit

The District concludes that “the lowest [CO] emissions that these turbines can reasonably
achieve using good combustion practices with an oxidation catalyst is 4.0 [parts per million
(ppm)] @ 15% 02 (3-hour average).” Statement of Basis for Draft Amended Federal
“Prevention of Significant Deterioration” Permit at 35 (Dec. 8, 2008) (hereinafter “Statement of
Basis™). This conclusion, however, is not supported by the evidence provided by the District.

The District identifies numerous facilities that have CO limits of less than 4.0 ppm even with
NOXx limits of 2.0 ppm. See Statement of Basis at 33-34 (Table 11). The relevant sources are
reproduced below:
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Facility NOx Limit CO Limit Operational Status

(ppmvd @ 15% O2) | (ppmvd @ 15% O2)

ANP Blackstone, 2 (1-hr) No steam 3.0 (1-hr) In Operation
MA-0024 3.5 (1-hr) Steam Inj.
Goldendale Energy 2 (3-hr) 2 (1-hr) In Operation
Magnolia, SCAQMD | 2 (3-hr) 2 (1-hr) In Operation
Sierra Pacific Power | 2 (3-hr) 3.5 (3-hr) Unknown
Co. Tracy Station,
NV-0035
Welton Mohawk, AZ- | 2 (3-hr) 3 (3-hr) Unknown
0047
Colusa Generating 2 (1-hr) 3 (3-hr) Not built
Station
Turner Energy Center, | 2.0 (1-hr) 2.0 (3-hr) > 70% load | Not built
OR-0046 3.0 (3-hr) < 70% load
Wanapa Energy 2.0 (3-hr) 2.0 (3-hr) Not built
Center, OR-0041
Morro Bay — Duke 2.0 (1-hr) 2.0 (3-hr) Not built
Sumas Energy 2, WA- | 2 (3-hr) 2 (1-hr) Not built
0315
IDC Bellingham, MA | 1.5 (1-hr) 2 (1-hr) Not built
CPV Warren, VA- 2 (1-hr) 1.2t0 2.5 (3-hr) Not built
0308

The District’s first argument for refusing to set a lower CO limit conforming with the limits set
for these other sources is that there is a tradeoff between NOx and CO performance, and the NOx
limits set for these other permits are less stringent than the 1-hour average limit of 2.0 ppm
proposed for the Russell City Energy Center. Statement of Basis at 34-35. The first problem
with the District’s claim is that there is no record basis for the asserted need to tradeoff CO
stringency for NOx stringency. While we recognize the theoretical relationship between NOXx
and CO performance, the record shows that there is no unavoidable need to sacrifice CO
stringency in exchange for protective NOx controls. To the contrary, the District’s table shows
that lower and lower CO limits have been imposed without any relaxation in the stringency of
the NOX limits.

Second, the District’s argument, even if true, does not support the decision to adopt a CO limit of
4.0 ppm. The District claims that meeting the proposed 2.0 ppm 1-hour NOx limit will make
achieving a 2 ppm CO limit “much more difficult” but does not claim or offer any analysis to
support a claim that such a limit is infeasible or not cost-effective. Nor is there any analysis of
limits between 2.0 and 4.0 ppm.

Several sources have limits of 2 ppm for NOx (albeit with 3-hour averages) and 2 ppm for CO
(e.g., Goldendale, Magnolia, Wanapa, and Sumas Energy). The District offers no basis for its
assertion that if the NOx limits for these identified sources were tightened from 3-hour averages
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to 1-hour averages, that the CO emission limits would need to be raised from 2 ppm all the way
to 4 ppm. In particular, for Goldendale and Magnolia, which are already in operation, the
District focuses on the NOx averaging period, but seems to ignore the fact that the CO averaging
period is much more stringent than the period proposed for Russell City. Similarly, the ANP
Blackstone facility, which is also in operation, must meet a 1-hour NOx limit of 2.0 ppm along
with a 1-hour CO limit of 3.0 ppm. In order to determine what limits are feasible, the District
should look at the 3-hour average CO concentrations achieved by these operating sources during
periods where 1-hour NOx averages are below 2.0 ppm.

The District’s second argument for refusing to set a lower CO limit is that a lower limit cannot
be consistently achieved at low loads and under rapidly changing load conditions. Again the
District’s analysis does not support the selected limit. The data collected by the District show
that the less protective limit of 4.0 ppm is only appropriate for periods of low load. During
normal, full-load periods, the Metcalf data reported by the District, Statement of Basis at 32-33,
as well as notes from the ANP Blackstone permit (attached hereto as Exhibit A), show that limits
of 2.0 ppm can be achieved. The solution, therefore, is not to default to the lowest common
denominator in setting the BACT limit, but to set separate limits for normal and low-load
condition. As shown in the table above, this was the approach taken in ANP Blackstone and
Turner Energy Center. For the same reasons that separate limits are established for periods of
startup and shutdown, separate limits are appropriate to ensure that BACT is achieved during all
operating conditions. The District admits that the proposed limit is set based on emissions
expected “under some conditions.” Statement of Basis at 35. This is not the proper way to
establish a BACT limit. The proposed 4.0 ppm limit for CO does not represent BACT during
normal load operations. If the District believes that the limit for normal operations is not
appropriate for “some conditions” then the District should analyze what the appropriate limit or
averaging time should be for those conditions and set a separate limit accordingly.

We question, however, the District’s unsupported assertion that the load changing characteristics
of the proposed Russell City project preclude achieving a lower CO limit. The recently proposed
Carlsbad Energy Center project is a retrofit of a peaking energy power plant (i.e., more dramatic
changes in load than a baseload plant). Carlsbad Energy Center will meet a 2.0 ppm (1-hour
average) NOx limit while also meeting a 2.0 ppm (1-hour average) CO limit. See Preliminary
Staff Assessment, Carlsbad Energy Center Project (07-AFC-6) (CEC-700-2008-014-PSA), at
4.1-70 (Dec. 11, 2008). As recommended above, to address the challenges of shifting loads, the
proposed Carlsbad permit includes a 3-hour averaging period to meet the 2.0 ppm limit during
any transient hour. See id.

It is clear that the 4.0 ppm limit proposed for Russell City is outdated and no longer supportable.
The District must revise the BACT limit for CO for normal operations to at least 2.0 ppm (1-hour
average) to comport with current permitting levels. To the extent a separate limit is needed for
other operating conditions, the District must define those conditions and justify the BACT limit
selected.
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Determination of BACT Limit for Carbon Dioxide (CO2)

At the outset, we want to commend the District and the applicant for acknowledging the need to
set a limit for emissions of CO2. Notwithstanding EPA’s recent illegal attempt to change its
interpretation of existing law, CO2 is a pollutant “subject to regulation” under the Clean Air Act
and, as a result, must be controlled using the best available control technology. Unfortunately,
the District has failed to conduct a proper BACT analysis for CO2 and has proposed a limit that
has no legitimate technical basis. Given the importance of this precedent-setting decision, we
urge the District to redo the analysis and give it the proper attention that it deserves.

The first failure in the BACT analysis is the refusal to look at the full range of alternatives to
reduce CO2 emissions from the proposed project. These should have included energy
production alternatives that do not rely on fossil fuel combustion,? hybrid technologies that
combine energy sources to improve the overall carbon efficiency of the power plant,® requiring
co-generation with the project, and changes to the project design that would lower total carbon
emissions (e.g., elimination of supplemental duct burners for the heat recovery steam generators,
or replacement of those burners with a more efficient microturbine or solar energy collection
system*). The District’s analysis instead focuses primarily on turbine efficiency, but even then
seeks to justify a standard that can be met by the old turbines that the applicant has already
purchased” rather than truly exploring what level of emissions can be achieved using best
available technologies.

' We have attached for the record, the petition for reconsideration filed by the Sierra Club, Natural Resources
Defense Council and others (Ex. B, hereto) outlining the legal defects with EPA’s December 31, 2008
“Interpretation of Regulations That Determine Pollutants Covered by the Federal PSD Permit Program.” Should the
District decide that a BACT limit for CO2 is not required by the Clean Air Act based on EPA’s announcement, we
incorporate by reference the legal analysis in the petition for reconsideration explaining why EPA’s final action is
illegal.

2 We note that an analysis of non-fossil fuel alternatives is consistent with other State initiatives such as the Air
Resources Board’s Scoping Plan under the Global Warming Solutions Act (AB32), which calls for the adoption of a
33 percent renewable performance standard (RPS) to be achieved by 2020. See
http://www.arb.ca.gov/cc/scopingplan/document/psp.pdf. The California Public Utilities Commission has
concluded, “if the State is required to generate 33% of its energy from renewable resources by 2020, then all new
procurement of new energy resources between now and 2020 must be entirely renewable energy . . ..” CPUC,
Renewables Portfolio Standard Quarterly Report, at 10 (Oct. 2008).

® See, e.g., http://www.energy.ca.govi/sitingcases/victorville2/index.html (Victorville 2);
http://www.reuters.com/article/environmentNews/idUSN1139875020080612 (PG&E Coalinga project);
http://my.epri.com/portal/server.pt/gateway/PTARGS_0 237 _317 205 776_43/http;/uspalecp604;7087/publishedco
ntent/publish/epri_to_evaluate_adding_solar_thermal_energy to_fossil_power_plants_da_609034.html (EPRI
projects).

* See, e.g., http://appftl.uspto.gov/netacgi/nph-
Parser?Sect1=PTO1&Sect2=HITOFF&d=PG01&p=1&u=/netahtml/PTO/srchnum.html&r=1&f=G&I=50&s1="200
80127647'.PGNR.&OS=DN/20080127647&RS=DN/20080127647 (application for patent on solar energy system to
supplement thermal energy for heat recovery steam generators).

® See Statement of Basis at 41 n.31 (rejecting use of Fast Start Technology because applicant has already purchased
its equipment). See also E-mail from Brian Lusher, Air Quality Engineer, BAAQMD, to Weyman Lee, Senior Air
Quality Engineer, BAAQMD (Sept. 10, 2008) (noting “the project owner purchased the combustion turbines and
steam turbine generator [in 2001]”) (attached hereto as Ex. C).
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In exploring the efficiency of available turbine technologies, the District relies on the outdated
2002 analysis prepared by the CEC which looked at three turbines and found efficiencies
between 55.8 and 56.5 percent. See Statement of Basis at 64 n.66. The District notes that the
CEC conducted a subsequent project review in 2007 and concluded that the proposed changes to
the Russell City plant would not change any of the original conclusion. To the extent the District
is trying to suggest that the 2002 review of turbine efficiencies remains valid, that claim is
plainly false. The CEC did not review the whether turbine efficiencies had improved over the
ensuing 5 years, but instead only looked at whether the amendments to the proposed project
would alter the efficiency of the project. See Staff Assessment — Part 1 and Part 2 Combined,
Amendment No. 1 (01-AFC-7C) at 5.3-1 (June 2007) (CEC-700-2007-005-FSA). Had the
District properly conducted a review of current turbine efficiency it would have discovered that
efficiencies have significantly improved with newer technology. Of particular note is General
Electric’s H system turbines, which can reportedly achieve greater than 60 percent efficiency.
See www.gepower.com/prod_serv/products/gas_turbines_cc/h_system/index.htm. These
turbines have been in operation in Balgan Bay, Wales since 2003 and at the Tokyo Electric
Power Company’s Futtsu Thermal Power Station in Japan since 2007. See Ex. D. These
tur?ines have also been proposed for use at the Inland Empire Energy Center here in California.
Id.

Moreover, even using the outdated efficiency data collected by CEC in 2002, it is clear on the
face of the record that the turbines proposed for use at Russell City do not represent the best
available control technology. The CEC found that efficiencies of new turbine technologies
available in 2002 ranged from 55.8 to 56.5 percent. The turbines that the applicant has already
purchased are at the bottom end of this efficiency range but the District makes not attempt to
explain why more efficient turbines could not have been required as BACT. See Statement of
Basis at 64.

The next step in the District’s analysis is completely disconnected from the initial review of
turbine efficiency. The District says it looked at CO2 emissions levels from existing sources
“[t]o determine an appropriate CO2 emissions limitation achievable for this level of energy-
efficient technology . . . .” Statement of Basis at 64. The District points to undocumented
“information” from the CEC showing 2004 and 2005 emissions from baseload combined-cycle
gas turbine plants ranged from 794 to 1058 Ib/MW-hr.” The District provides no analysis
relating this emissions data to the efficiency of the turbines. We presume the upper end of the
emissions range reflects the emission rates of older, less efficient turbines and is not relevant for
determining the CO2 emission level that should be achievable with modern, efficient turbine
technology.

® Westinghouse has also introduced its advanced turbine system (ATS) program with preliminary results
demonstrating efficiencies over 60 percent. See EX. E.

7 These emission data appear to be the same as that described by the California Public Utilities Commission in its
SB1368 proceeding. As will be discussed below, the range of reported emissions includes “outlier” sources that do
not reflect best available turbine technology and include the effects of unfavorable operating environments such as
high altitudes. The blind application of this data is not appropriate for determining CO2 BACT for the Russell City
project.
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The two specific examples the District actually provides — Delta Energy Center and the Metcalf
Energy Center — both use the Siemens-Westinghouse 501F turbines proposed for Russell City.
See Final Staff Assessment (Part 1 of 2), Delta Energy Center, Application for Certification (98-
AFC-3) at 339 (Sept. 10, 1999); Commission Decision, Metcalf Energy Center, Application for
Certification (99-AFC-3) at 68 (September 2001) (P800-01-023). The 2006 emissions data for
these facilities show that even the older models of these turbines can achieve emissions well
below the upper end of the range provided for all turbines (i.e., 855 Ib/MW-hr for Delta Energy
Center and 912 Ib/MW-hr, for Metcalf Energy Center). The District, however, makes no attempt
to review which turbines were able to achieve even lower emission levels as reported by the CEC
or to explore what emissions levels could be achieved by more efficient available turbines. The
District is assuming that the turbine technology for Russell City is fixed because the applicant
has already purchased the turbines. This is not the proper way to conduct a BACT analysis.

The analysis of emissions levels should also include a review of permitting decisions for new
sources as well. For example, the Carlsbad Energy Project, which is a retrofit of a peaking
power plant (i.e., presumably less efficient than a new baseload plant), will emit 891 Ib
Co2/MW-hr (.405 mt CO2/MW-hr). See Preliminary Staff Assessment, Carlsbad Energy Center
Project (07-AFC-6) (CEC-700-2008-014-PSA) at 4.1-102 (Dec. 11, 2008). The limited,
undifferentiated emissions data that the District uses simply cannot form the basis for identifying
best performance levels.

After identifying a range of emission levels, the District next asserts without any basis that in
order to ensure compliance under all foreseeable operating conditions, “[b]ased on available data
the Air District has reviewed for similar sources, and incorporating a reasonable compliance
margin,” BACT for CO2 is 1100 Ib/MW-hr, which conveniently happens to be the maximum
level of CO2 emissions allowed for such sources in the State of California. Statement of Basis at
65. This attempt to throw everything into the hat and magically pull out the California emission
performance standard as BACT is not a technically defensible BACT determination.

First, as noted above, the available emissions data do not support the conclusion that even the
outdated technology proposed for Russell City could emit up to 1100 Ib CO2/MW-hr. In fact, a
review of the California Public Utilities Commission proceeding on SB1368, where the 1100 Ib
CO2/MW-hr emission performance standard was developed makes clear that this level of
emissions does not reflect the limit of what is achievable by new combined-cycle gas turbines in
the State, but instead is what is achievable by most existing units, including “outliers” such as
units using dry cooling technologies, or that are sited in less favorable locations such as deserts
or at high altitude. See In re Order Instituting Rulemaking to Implement the Commission’s
Procurement Incentive Framework for Greenhouse Gas Emissions Standards into Procurement
Policies, Cal. Pub. Util. Comm’n, Interim Opinion on Phase 1 Issues: Greenhouse Gas Emissions
Performance Standards, R.06-04-009, Decision 07-01-039, at 64-69 (Jan 25, 2007). This limit
represents the minimum carbon efficiency of these plants, not the maximum degree of emission
reductions achievable.

The District’s “reasonable compliance margin” is entirely arbitrary. Not only does the District
fail to provide any data to support the need, let alone magnitude of such a margin, it never even
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explains what the margin is (i.e., what is the baseline emissions level and what is the margin
added to it). A “reasonable compliance margin” can only be established in reference to the
testing protocols used to measure the similar sources. That is, the District must explain (a) what
test methods were used to test the other sources used to establish the limit, (b) what the reliability
was for those test methods, and (c) why it is reasonable to assume from the tests that the
emissions at those plants in reality vary to the degree claimed. Based on the 2006 data from
Delta and Metcalf Energy Centers, the proposed limit suggests that actual CO2 emissions from
those facilities may be 30 percent higher than reported levels. This seems highly doubtful and
certainly is not a reasonable assumption with no underlying support.

The District attempts to build an argument based on opinions by the Environmental Appeals
Board that limits must be set to ensure compliance under all foreseeable operating conditions.
Statement of Basis at 65. The District, however, never explains what those foreseeable operating
conditions might be and how they will affect CO2 emission levels. Moreover, even if there are
such conditions, the appropriate response is to set different limits that assure best controls under
all such conditions. Just as a permit could not use startup, shutdown and malfunction conditions
to dictate the limit for all operating conditions, so the District cannot claim that the BACT limit
must be set at the lowest common denominator of performance.

The arbitrariness of the District’s BACT limit is highlighted in the final step of the analysis. The
District uses the 1100 Ib CO2/MW-hr emissions rate and the carbon content of natural gas to
calculate the maximum hourly heat input that would be allowed to ensure the CO2 emissions rate
is met. Statement of Basis at 65. The result of this calculation is 2944.3 mmBtu/hr for each
turbine/heat recovery steam generator train. Id. This number is over 35 percent higher than the
baseline maximum heat input of 2168 mmBtu/hr assumed for each power block! See id. at 84.
Presumably because the District recognized the absurdity of setting a heat input limit higher than
the uncontrolled maximum levels assumed for the project (though the District does not explain
itself), the District set the actual heat input limit at 2238.6 mmBtu/hr. Id. at 65. This limit is still
higher than the uncontrolled baseline assumptions on heat input. What this limit means is that
the sources can be even less efficient than the already mediocre 55.8 percent level of efficiency
reported for these turbines.

This heat input level is not a BACT limit. It has no connection to emission rates achievable by
the best performing sources. Moreover, even if the District had used reasonable data to calculate
the heat input limit, relying on such a limit alone does not assure BACT at all levels of operation.
By only limiting fuel use, the limit may cap hourly emissions of carbon, but it does not ensure
the turbines are being maintained to achieve their most efficient operation, which the District
identifies at the outset is the basis for determining BACT. It is not enough to assert that sources
will always ensure maximum efficiency because of a desire to minimize fuel costs. This
simplistic view does not accord with the real world where we are all faced with decisions on
when to invest our resources to achieve improvements in efficiency. Power plants are no
different than home water heaters, automobiles or any other fuel-burning equipment in that we
allow them to degrade, even though it costs us money in fuel, because the cost of maintenance or
replacement acts as a barrier. The point of the BACT limit should be to ensure that efficiency is
maintained — it is not enough to rely on voluntary decisions to use fuel efficiently. Setting a heat
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input limit is useful to cap total carbon emissions but is not sufficient to ensure BACT at all
times. See In Re Steel Dynamics, Inc., 9 E.A.D. 165, 224 (EAB 2000) (rejecting form of limits
that did not ensure compliance on a continual basis at all levels of operation).

The District needs to completely redo the analysis of BACT for CO2 starting with a review of
alternatives that do not rely on fossil fuel at all. The District’s analysis has been improperly built
around trying to justify the use of the turbines that the applicant has already purchased. This is
inappropriate in the same way that determining a NOx limit around the prior purchase of
aftertreatment technology other than SCR or of burners that are not low-NOx would be
inappropriate. Given the extent of the defects in the CO2 BACT analysis in particular, we
request that the District revise the draft Statement of Basis with new BACT analyses and
recirculate it for another round of public comment.

Analysis of Fine Particulate Matter (PM2.5) Impacts

The District’s analysis of PM2.5 air quality impacts is completely deficient. The Bay Area does
not meet the national standards for PM2.5, and yet the District proposes to approve this project
and allow unmitigated emissions in direct PM2.5 and PM2.5 precursors as if the addition of
these emissions can be allowed without jeopardizing public health. The District attempts to hide
behind EPA’s illegal grandfathering exemption knowing full well that the air quality in the Bay
Area is unhealthy and emissions of PM2.5 and its precursors need to be reduced. The District’s
strategy is misguided and highlights the illegality of EPA’s grandfathering provision.

Air quality in the Bay Area violates the 2006 24-hour NAAQS for PM2.5 and the District has
known this since at least December 2007. See Letter from James Goldstene, Executive Officer,
California Air Resources Board, to Wayne Nastri, Regional Administrator, Region 9, U.S. EPA
(Dec. 17, 2007) (state recommendations for area designations under the PM2.5 NAAQS based
on 2004 through 2006 monitoring data) (Ex. F hereto). The State reevaluated and confirmed its
recommendation to designate the Bay Area as nonattainment for PM2.5 based on 2005 through
2007 monitoring data. See Letter from James Goldstene, Executive Officer, California Air
Resources Board, to Wayne Nastri, Regional Administrator, Region 9, U.S. EPA (Oct. 18, 2008)
(Ex. G hereto). EPA signed its final rule designating the Bay Area as nonattainment for PM2.5
on December 22, 2008.

Put simply, the proposed project will violate section 165(a)(3) of the Clean Air Act, which
provides:

No major emitting facility . . . may be constructed in any area to which this part applies
unless . . .the owner or operator of such facility demonstrates . . . that emissions will not
cause, or contribute to, air pollution in excess of any . . . national ambient air quality
standard in any air quality control region.

42 U.S.C. 8 7475(a)(3). Air quality in the Bay Area already violates the 24-hour NAAQS for
PM2.5. Thus, there is simply no dispute that the added emissions from the Russell City Energy
Center will contribute to violations of the PM2.5 NAAQS in the Bay Area. To the extent EPA’s
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guidance or rules suggest that the District may ignore this statutory requirement, they are flatly
illegal. Indeed, EPA has tried to defend its illegal policy by advising that:

[T]he continued use of the PM10 surrogate policy is not mandatory, and case-by case
evaluation of the use of PM10 in individual permits is allowed to determine its adequacy
as a surrogate for PM2.5. If, under a particular permitting situation, it is known that a
source’s emissions would cause or contribute to a violation of the PM2.5 NAAQS, we do
not believe that it is acceptable to apply the PM10 surrogate policy in the face of such
predicted violation.

See Letter from Stephen L. Johnson, Administrator, EPA, to Paul Cort, Earthjustice, at 3 (Jan.
14, 2009) (EXx. H hereto).

Before this permit is final (especially if there is another challenge of the permit before the
Environmental Appeals Board, which seems likely), the PM2.5 nonattainment designation for
the Bay Area will become effective. Upon the effective date of the nonattainment designation,
permitting of major sources of PM2.5 and its precursors will be subject to nonattainment new
source review including the requirement to offset all new emissions and to apply more stringent
control technologies. If the District’s rules are not written to accommodate such requirements,
appendix S of 40 CFR part 51 will apply for all such permitting. See 73 Fed. Reg. 28321, 28342
(May 16, 2008). Under federal rules, areas that are nonattainment for PM2.5 after July 15, 2008,
will no longer be permitted to implement a nonattainment new source review program for PM10
as a surrogate for PM2.5 nonattainment new source review requirements. See id. The District’s
attempt to push through this permit without acknowledging that these added emissions will
worsen the already unhealthy air in the Bay Area is unseemly and short-sighted. Instead, the
District should proceed now to require the source to identify offsetting emissions and evaluate
the lowest achievable emission rate for PM2.5 and its precursor emissions such as NOx.

Conclusion

The draft permit for the Russell City Energy Center must not be approved. The BACT analysis
is built not to identify the “maximum degree of emission reduction . . . achievable,” but to justify
limits that can be achieved by the old turbines already purchased by the applicant. This is a plain
violation of the Clean Air Act, which requires consideration of different production processes
and methods, as well as innovative fuel combustion techniques for controlling emissions. See
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CAA 8§ 169(3). The District should prepare a new analysis and re-notice a revised draft permit
for public review. In doing that new analysis, we urge the District to consider more broadly the
alternatives available to addressing the energy needs purportedly served by the Russell City

project.

Sincerely,

ZNEN -

Paul Cort
Staff Attorney

Cc:

Enc.:

Debbie Jordan, EPA w/o enc.
Gerardo Rios, EPA w/o enc.

Exhibit A — ANP Blackstone Energy Co. LAER BACT Determinations.

Exhibit B — Amended Petition for Reconsideration, In re Interpretation of Regulations
that Determine Pollutants Covered by the Federal PSD Permit Program (Jan. 6, 2009).

Exhibit C — E-mail from Brian Lusher to Weyman Lee (Sept. 10, 2008).
Exhibit D — Materials on General Electric H System Combined Cycle Gas Turbine.
Exhibit E — Materials on Westinghouse’s Advanced Turbine Systems Program.

Exhibit F — Letter from James N. Goldstene, Executive Officer, CARB, to Wayne Nastri,
Regional Administrator, EPA Region 9 (Dec. 17, 2007).

Exhibit G — Letter from James N. Goldstene, Executive Officer, CARB, to Wayne Nastri,
Regional Administrator, EPA Region 9 (Oct. 15, 2008).

Exhibit H — Letter from Stephen L. Johnson, Administrator, EPA, to Paul R. Cort,
Earthjustice (Jan. 14, 2009).
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Section Il: Other LAER/BACT Determinations
Application No.: 118969
Equipment Category — Gas Turbine

DATE:  4/16/2003

VANUFACTURER: Asea Brown Boveri (ABB)
8 TPE Combined Cycle : . MODEL (3T.24
D. STYLE:
E. APPLICABLE AQMD RULES:
F. COST. $ (NA) SOURCE OF COST DATA:
] G. OPERATING SCHEDULE: 24 HRSMAY 7 DAYSWK 5’2 WKSIYR

MENEIN] ON= = . AFP-NO: 118069

" Power generatlon two gas turbmes rated at 180 MW each (210 MW w/ steam
augmentatwn) two unfired HRSGs, two steam turbines rated at 95 MW each (85 MW in
steam angmentation mode)

MAXIMUM HEAT INPUT: 3630 MMB’EUth 43 67 C. MAXIMUM THROUGHPUT:
MMBtu/hr w/ steam augmentation

D. BURNER INFORMATION: NO.: TYPE: Dry Low NOx
E. PRIMARY FUEL: Nafllral Gas F. OTHER FUEL: - None
G.

OPERATING CONDITIONS: {0t operation expected to be at or near full capacity w/o steam

augmentation. However, due to materials problems, the plant has derated the maximum power

output on both power trains to 92% of des1gn capacity.

APP, NO,: ]. 1 8969

NAME: ANP Blackstone Energy Co. ' . 5. SICoonR

C. ADORESS: 9()4 Elm Street .
©T: Blackstone ST MA 701504

D.. CONTACTFERSON: R hert G, Maggiani _ B PHONENC: 508.276-8114

h . 2 = APP. NO.: 1 18969

A agenor Massachusetts Dept of - {B APPUCATONTYTE new construction
Environmental Protection

C.  AGENCY CONTACT PERSON: Gary Roscoe b, PHONENO. 509 7472773

E.  PERMIT TO CONSTRUCT/OPERATE INFORMATION: PICNO: 11060 ISSUAFJCE DATE:  4/16/1999
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APP, NO.: 1 18969

PERMIT

A s

A PERMITLMIT: - ppMVD@15%02 (1-hr block avg.): NOx-2.0, CO-3.0, VOC-1.4 (as CH4),
NH3-2.0 except during startups and shutdowns (will be conditioned later on Ih-per-event
basis). Higher limits (3.5 ppm) are allowed for NOx and VOC in steam-augmentation
mode. Higher limits are allowed for CO and VOC at reduced loads: CO-4.0 at 75% load
and 20 at 50% load, VOC-2.5 at 50% load. PM limits: 23.9, 19.1 and 14.6 Ib/hr at 100%,

75% and 50% load, respectively. Max. sulfur in fuel 0.8 grn/100 cu. ft. Facility-wide TPY
limits (12-mo. rolling avg.): NOx-151, CO-437, VOC-49, NH3-47, PM-209, SO2-40,
H2504-21.

A2 BACTILAERDETERMINATION:  pPMVD@15%02 (1-hr block avg.): NOx-2.0, CO-3.0, VOC-1.4 (as
CH4), NH3-2.0 except during starfups and shutdowns. Higher limits allowed for NOx and
VOC in steam-augmentation mode and for CO and VOC at reduced loads.

A3, BASIS OF THE BACTILAER DETERMINATION: Brmission limits were negotiated with the applicant.

B. CONTROL TECHNOLOGY |

B1. MANUPACTURERISUPPLER: - Bngelhard (oxidation catalyst), Mitsubishi/Cormetech (SCR)

B2 TPE (Oxidation catalyst and SCR

B3. DESCRIPTION:

B4, CONTROL EQUIEMENT PERMIT APPLICATION DATA: PIC NO.: 1 1 8969 ISSUANCE DATE: 4/1 6/1 999

PIONO.: 1 1 8969 ISBUANCE DATE: 3/1 6/2001

B5.  WASTE AIR FLOW TO CONTROL EQUIPMENT: FLOW RATE:

ACTUAL CONTAMINANT LOADING: BLOWER HP:

B6. WARRANTY: Tyq plant is guaranteed to meet the permit limits.

B7.  PRIMARY POLLUTANTS: NOx, CO, VOC, PM, SOx

B8,  SECONDARY POLLUTANTS: NH3

BS. SPACE REQUIREMENT:

B10.  LIMITATIONS: . B11. UNUSED

B12. OPERATINGHISTCRY: - Oxjdation catalyst and SCR have operated well since startup As of
September 30, 2002, both units had over 5,000 hours operation.

B13. UNUSED B14. UNUSED

C. CONTROL EQUIPMENT COSTS

C1.  CAPITALCOST: D CHECK [F INSTALLATION GOST IS iNCLUDEp IN EQUIPMENT COST
EQUHPMENT: $ INSTALLATION: $ (NA.) S0URCE OF COST DATA:

C2. ANNUAL OPERATING COST: $ (N A) SOURCE OF COST DATA:

D. DEMONSTRATION OF COMPLIANCE |

D1.  STAFF PERMFORMING FIELD EVALUATION:

ENGINEER'S NAME: INSPECTOR’S NAME: ' DATE:

Dz, COMPLIANCE DEMONSTRATION: .

D3.  VARIANCE: NO. OF VARIANGES: . DATES:

CAUSES:
2 of 3
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APP. NO.: 1 18969

D4.  VIOLATION: NO, OF VIOLATIONS: DATES:

CAUSES:

05,  MAINTENANGE REQUIREMENTS: D6. UNUSED

D7. SOURCE TEST/PERFORMANCE DATA RESULTS AND ANALYSIS:

DATE OF SOURCE TEST: - Tyne 5-7, July 5-12 and Dec 5-6, 2001; Feb 11-12 and May 15 2002

T . . CAPTURE EFFICIENCY:
DESTRUCTION EFFICIENCY: QOVERALL EFFICIENCY: -

' SOURCE TEST/PERFORMANCE DATA: PPMVD@I 5%02 (VOC as CH4)
Unit Date Load NOx CO VOC NH3
1 June 75% 1.6 <01 02 .06
June 50% 1.4 0.5 02 .08
Fly 75% 15 <01 04 .02
ly 50% 1.7 08 04 02
Dec 87% 1.4 <0.1 <0.1 .05
"Feb 87% 17 03 01 0.1
May 87% 1.6 03 01 0.1
May 87% 1.6 00 01 0.1

OPERATING CONDITIONS: Steady

| N TSRS T S R N e

TESTMETHODS:  Tost protocol was approved and all tests were formally accepted by
Massachusetts DEP. In the July 50%-load test on Unit 2, PM exceeded the limit (19.2
versus 14.6 Ib/hr limit). Unit 2 was re-tested at 50% load in December 2001 for PM only,
and was well below the limif. . .

APP.NO: 118969

A NOx monitor on the furbine exhaust mdlcates that the ABB GT-24 gas turbine operates with
NOx mostly in the 11-15 ppmvd range (corrected to 15%02). Gas turbines with similar low-
NOx emissions may not be available in smaller sizes needed by some users, and it may be
1mpractlca1 to control NOx to 2.0 ppm on gas turbines with higher NOx levels. These smaller
turbines may rely on water or steam injection for NOx control, and control of CO emissions to
3.0 ppmvd may be difficult on these turbines.

Results of certified CEMS (as posted on USEPA Acid Rain web site) for the first three quarters
in 2002 show NOx in compliance with the 2.0 ppm limit with very few exceptions during over
2300 hours operation of Unit 1 and over 3700 hours operation of Unit 2. More exceedances .
were observed during the first year of operation (2001--1201 hours on Unit 1 and 1463 hours on
Unit 2).

This plant has unfired HRSGs. The 3.0 ppmvd (corrected to 15% 02) CO limit at full load may
be more difficult to meet on a plant that employs duct burners.
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: BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of: EPA Final Action Published at 73 Fed. Reg. 80300 (December 31,
2008), entitled “Clean Air Act Prevention of Significant Deterioration (PSD)
Construction Permit Program; Interpretation of Regulations That Determine
Pollutants Covered by the Federal PSD Permit Program”

AMENDED PETITION FOR RECONSIDERATION

Pursuantto Sectién 307(d)(7)(B) of the Clean Air Act, 42 U.S.C. § 7607(_d)(7)(B),
the undersigned organizations petition the Administrator of the Environmental Protection
Agency (“the Administrator” or “EPA") to reconsider the final action referenced above.
This final action constitutes a de facto final rule because it purports to establish b'inding
requirements under the Clean Air Act’s Prevention of Significant Deterioration (“PSD")
‘program and create new substantive law regarding the applicability of that program, the
obligations of permitting aUthorities, and the rights of Citizens, states, and regulated
entities. Because EPA did not.conduct a proper rulemaking proceeding prior to
impieme'nting this final action, as required by Section 307(d), Petitioners had no
dppdrtunity to raise objections to it through public comment. The objections raised in
this petition aré of central relevance 1o the outcome of the final action because they
demonstrate that the action is “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 42 U.S.C. § 7607(d)(9)(A). With respect to each objection,
moreover, the regulatory language and EPA interpretations that render the rule
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law
appeared for the first time in the final action published on December 31, 2008, 73 Fed.
Reg. 80300. The Administrator must therefore “convene a proceeding for
. reconsideration of the rule and provide the same procedural rights as would have been
afforded had the information been available at the time the rule was proposed.” 42
U.S.C. § 7607(d)(7)(B).

The original Petition for Reconsideration was served on EPA on December 31,
2008. This Amended Petition differs from the original only in that it requests, in Section
1ll, below, that EPA stay the effect of this agency action during the pendency of this




Petition for Reconsideration and during any challenge to this action filed in the U.S.
Court of Appeals for the District of Columbia Circuit. |

_ INTRODUCTION

On December 18, 2008, EPA issued a document that purports to establish
binding requirements under the Clean Air Act’'s PSD program and create new
substantive law regarding the applicability of that program, the obligations of permitting
authorities, and the rights of citizens, states, and regulated entities. Memorandum from
Stephen L. Johnson, EPA's Interpretation of Regulations that Determine Pollutants
Covered By Federal Prevention of Significant Deterioration (PSD) Permit Program
(December 18, 2008) (the “Johnson Memo” or “Memo”). EPA published notification of
the Johnson Memo in the Federal Register on December 31, 2008. 73 Fed. Reg.
80300.

As discussed below, this final agency action was impermissible as a matter of
law, because it was issued in violation of the prbcedural requirements of the
Administrative Procedures Act (“APA"), 5 U.S.C. § 101 et seq., and the Clean Air Act
- ("CAA"), 42 U.S.C. § 7607, it directly conflicts with prior agency actions and
interpretations, and it purports to establish an interpretation of the Act that conflicts with
the 'piain language 6f the statute. Accofding!y, the undersigned organizations request
_ that EPA immediately reconsider and retract the Johnson Memo.

BACKGROUND

In 2007, EPA Region 8 issued a PSD permit for a proposed new 110 MW unit at
Deseret Power Electric Cooperative’s existing Bonanza coal-fired power plant in Utah.
~ Although Section 165 of the Act requires Best Available Conirol Technology (“BACT") -
for “each pollutant subject to regu[afion under this Act,” and although COs; is régulated
under the Act, the permit contained no BACT limits for CO,.

In response to comments filed by Sierra Club, EPA contended for the first time in
issuing the permit that it was precluded from requiring BACT limits for CO; based on a
“longstanding interpretation” of the' CAA that limited pollutants “subject to reguiation” to



those subject to actual control of emissions, as opposed to the COz monitoring and
reporting regulations in Subchapter C of Title 40 of the CFR. Sierra Club appealed the
final permit to EPA’s Environmental Appeals Board ("EAB” or “Board”).!

The EAB rejected EPA’s theory, vacated the permit and remanded it fo Region 8:
“Wle conclude that the Region’s rationale for not imposing a COz BACT limit in the

" Permit — that it lacked authority to do so because of an historical Agency interpretatibn

of the phrase ‘subject to regulation under the Act' as meaning ‘subject to a statutory or
regulatory provision that requires actuéi control of emissions of that pollutant’ —is not
supported by the adminiétrative record.” In re Deseret Power Electric Cooperative, PSD
Appeal 07-03, slip op. at 83 (EAB Nov. 13, 2008), 13 EA.D. _ (‘Bonanza’). To the
contrary, the Boeird faund that the only relevant interpretation of the applicable statutory
and regulatory language was to be found in EPA’s 1978 PSD rulemaking. That
interpretation directly contradicted EPA’s theory, and in fact “augurs in favor of a finding”
that “subject to regulation under this Act” encompasses any pollutant c;overéd by a '
regulation in Subchapter C of Title 40 of the CFR, such as CO2. Bonanza at 41.

In addition, the Board also required an additional public notice and comment
process addressing the question of CO2 BACT limits for the Bonanza facility: “On
remand, the Region shall reconsider whether or not to impose a COz BACT limit in the
Permit. In doing so, the Region shall develop an adequate record for its decision,

including reopening the record for public comment. Id. at 64 (emphasis added). |

Due to the importance of the issue, the EAB suggested that EPA might want to

undertake a proceeding of national scope to deal more broadly with the quesﬂoh of how

to-address CO, in the context of PSD permitting. Regardless of the chosen procedural

The EAB has exclusive jurisdiction within EPA to review PSD permit decisions. 40
C.F.R. § 124.2(a) ("The Administrator delegates authority to the Environmental Appeals
Board o issue final decisions in RCRA, PSD, UIC, or NRDES permit appeals filed under
this subpart, including informal appeals of denials of requests for modification,
revocation and reissuance, o termination of permits under Section 124.5(b). An appeal
directed to the Administrator, rather than to the Environmental Appeals Board, will not
be considered.”). :




mechanism, however, the Board was clear that additional notice and comment
proceedings were necessary before EPA could adopt changes to the PSD program.

EPA responded to Bonanza by issuing the Johnson Memo, which states, “As of
the date of this memorandum, EPA will interpret this definition of ‘reguiated NSR
pollutant’ to exclude pollutants for which EPA regulations only require monitoring or
reporting but to include each pollutant subject to either a provision of the Clean Air Act
or regulation adopted by EPA under the Clean Air Act that requires actual control of
emissions of that pollutant.” Johnson Memo at 1. EPA published a notice in the
Federal Register on December 31 , 2008, stating that the Johnson Memo “contains
EPA’s ‘definitive interpretation’ of ‘réguiated NSR pollutant.” 73 Fed. Reg. 80300.

OBJECTIONS

I BECAUSE THE JOHNSON MEMO IS NOT AN “INTERPRETIVE RULE,” ITS
ISSUANCE VIOLATES PROCEDURAL REQUIREMENTS THAT MANDATES
AGENCY RECONSIDERATION
The Johnson Memo purports to be “establishing an interpretation clarifying the

scope of the EPA regulation that determines the pollutants subject io” the PSD program.

Johnson Memo at 1. Whatever else the Johnson Memo is, it is deﬁmtely not an

mterpretwe rule.” As the D.C. Circuit has explained:

Interpretative rules “simply state[ ] what the administrative agency thinks
the statute means, and only remind] | affected parties of existing duties.”
General Motors Comp. v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C. Cir.
1984) (en banc} (internal guotation marks omitted). Interpretative rules
may also construe substantive regulations. See Syncor Internat'! Corp.
v. Shalala, 127 F.3d 90, 94 (D.C. Cir. 1997).

Assoc. of Amer. RR v. Dept. of Transp., 198 F.3d 944 at 947 (D.C. Cir. 1999) (emphasis
added). It is clear that EPA has so characterized it solely to avoid the procedural |
requirements — most importantly, public notice and comment — that would otherwise be
imposed by the Clean Air Act, the Administrative Procedures Act, and the Bonanza
decision. The Johnson Memo is a substantive rule, and not an interpretive one,
because it reverses a formal agency interpretation, overturns an EAB decision, and
amends the substance of the PSD program.




A. The Johnson Memo Reverses a Formal Agency Interpretation

In 1978, EPA determined in a Federal Register preamble that the phrase
“subject to regulation under this Act’ means any pollutant regulated in Subchapter C of
Title 40 of the Code of Federal Regulations for any source type.” 43 Fed. Reg. 26,388,

126,397 (June 19, 1978). This earlier interpretation — which has never been withdrawn

or modified — directly conflicts with the interpretation the Memo purports fo adopt. As
discussed more fully below (pp. 8 et seq.), because the Subchapter C regulations
include, inter alia, regulations that require monitoring and reporting of COz emissions,
the EAB held that this language offers no support for an interpretation applying “BACT
only to pollutants that are ‘subject to a statutory or regulatory provision that requires .
actual control of emissions of that poliutant.” Bonanza at 41. The logical implication of
the 1978 Preamble is that BACT applies to CO; emissions. At a minimum, the 1978
Preamble accords agency permitting offices discretion under the Act and under EPA’s
régulations (which merely parrot the language of the Act) to require COz BACT limits in
PSD permits. Either way, the Johnson Memo impermissibly seeks o change that
interpretation so as to preciude consideration of CO;, thereby significantly modifying the: -
nature and scope of the PSD program without notice and comment rulemaking.

The D.C. Circuit has held that when an agency’s purported interpretation of a
statute or regulation “constitutes a fundamental modification of its previous
interpretation,” the agency “cannot switch its position” without following appropriate
procedures. Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C.
Cir. 1997). Once an agency provides an interpretation of a statute — as EPA did here, in

1978 — it can only change that interpretation as it would formally modify the reguiation

itself: through the process of notice and comment rulemaking.” /d.

In an effort to bypass the proéedures required by Paralyzed Veterans, the Memo
claims that it is not actually refuting the 1978 Preamble’s interpretation. It suggests, first,
that because the 1978 Preamble did not itself “amplify the méaning of the term
‘regulated in,” EPA remains free to insert a whoily new definition (of that term. Johnson
Memo at 19. The Agency may not, however, evade the procedures mandated by
-Paralyzed Veterans by disguising a revision of governing law as an interpretation (_Jf its
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previous interpretation. Paralyzed Veterans, 117 F.3d at 586 (refusing to allow

revisions or modifications of agency interpretations without notice and comment).

Second, the Memo contends that “the 1978 statement referred to the language in
the statute which said ‘pollutant subject to regulation under this Act,” while “the 2002
regulation | am interpreting here uses the phrase ‘pollutant that otherwise is subject io

m

regulation under the Act.” Johnson Memo at 19. The latter phrase, however, is a
component of the former, so that the Memo's interpretation of “pdllutant[s] . .. otherwise
. . - subject to regulation under the Act” necessarily limits its interpretation of “poliutant[s]

subject to regulation under this Act.” 40 C.F.R. § 52.21(b)(50)(iv).

B. The Johnson Memo Overturns the EAB'’s Bonariza Decision.

While the Johnson Memo states that it “is not intended to supersede the Board's
decision,” Johnson Memo at 2, that is exactly what it does, even though the
Administrator has no jurisdiction to undo a statutory interpretation adopted in an EAB
ruling or substitute his judgment for that of the Board. See 40 C.F.R. § 124.2(a). The
Board held that to adopt a new interpretation of the PSD regulatory program, EPA must
underiake a new notice and comment procéss. Bonanza at 64 (“On remand, the
Region shall reconsider whether or not to impose a CO. BACT limit in the Permit. In
doing so, the Region shall develop an adequate record for its decision, including
reopening the record for public comment.”) (emphasis added). '

Thus, the EAB — the final agency decision-maker as to PSD permits — has
already addressed whet'her a notice and comment process is required for EPA to
change its position regarding the appropriate scope of analysis in PSD permits, and
concluded that itis. Significantly, the Board also ruled that the existing record was
inadequate to support the agency’s attempted reinierpretation of the Act -~ directing the
~agency on remand to “develop an adequate record for its decision.” /a2

2 The EAB aiso specifically rejected EPA's argument that its interpretation was

* supported by “historic practice,” finding it insufficient fo undo “the authority the Region
admit[ed] it would otherwise have under the statute.” Bonanza at 46. In its attempt to
circumvent the Board’s conclusion, the Memo appears to introduce new evidence that
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While the Board suggested that “[tlhe Region should consider whether interested
persons, as well as the Agency, would be better served by the Agency addressing the
interpretation of the phrase ‘subject to regulation under this Act' in the context of an
action of nation_wi'de scope, rather than through this épecific permitting proceeding,” id.,
the Board clearly anticipated a process involving public notice and comment. EPA
simply can not excuse itself from its legal obligation to pursue additional notice and
comment before finalizing a change to its PSD regulations merely by seeking to adopt

its new interpretation of the Act through an “interpretive rule”.

To the extent that the Johnson Memo attempts to rely on public participation in
the specific adjudicatory proceeding regarding the Bonanza plant, or public participation
in an advanced notice of proposed rulemaking (“ANPRM”) (which broadly addressed
the implications of any and all potential EPA regulatory actions regarding greenhouse
gases, 73 Fed. Reg. 44353 (July 30, 2008})), such refiance is legally insuffricient' fo.cure.
the prbcedurai failures of this illegal rulemaking. Among other things, the Bonanza
proceeding addressed only a single facility, and the adjudicatory process associated
with an individual permit proceeding cénnot substitute for notice and comment on a
legislative rule of broad national significance. Even the partiés to that proceeding did

"not have the benefit of the agency’s fully-developed litigation position until EPA filed its
supplemental brief that the Board ordered after oral argument. As the Board's final
order requiring notice and comment on remand clearly indicates, that proceeding did not
provide sufficient public process to support a decision to omit a COzr BACT limit from
that particutar permit, much less serve as an adequate substitute for notice and

- comment on a rule of nationwide scope.

Similarly, in the ANPRM, EPA never indicated its intention to take imminent final
action establishing new parameters for the PSD regulatory program. To the contrary,
the ANPRM by its very nature was probing and exploratory, not a vehicle intended 1o

‘result in a final and binding agency policy. indeed, as the Administrator’s preface to the
ANPRM explained: “None of the views or alternatives raised in this notice represents

~ has never been subject to serutiny of any kind. Johnson Memo at 11 (referring to “the
record of permits compiled to support this memorandum?).
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Agency decisions or policy recommendations. It is premature to do so.” 73 Fed. Reg.
at 44355. Moreover, neither the adjudicatory proceeding nor the ANPRM provided any
notice of EPA’s specific intent to reinterpret the agency’s policy arficulated in the 1978
preamble. Accordingly, these activities cannot serve to dispose of the agency's
obligation to undertake notice and comment processes before adopting a final
legislative rule amending the CAA’s PSD program. |

C. The Johnson Memo Substantively Amends the PSD Program

The Johnson Memo seeks to substantively amend EPA regulations to estab!ish
new legal rights, restrictions, and/or obligations under the Act’s. PSD prcgram, without
any associated notice and comment process. This 19-page memo also takes a Iérge
number of other regulatory steps, including establishing specific exceptions to this rule

(e.g., exempting pollutants that are subject to regulation under the Act through state
implementation plans (“SIPs") {(Johnson Memo at 1.53));3_'establishing Regional Office

- responsibilities with regard to future SIP submittals (/d. at 3 n.1); determining how -

pollutants will become subject to PSD permitting in the future on enactment of new
congressionally-mandated emission limits (/d. at 6 n.5); imposing requirements that
addfess when pollutants for which EPA has made a regulatory endangerment
determination must be treated as PSD pollutants (/d. at 14}; and definE'ng when and how
import restrictions will trigger PSD for a pollutant. The sheer breadih of issues
addressed, regarding numerous and disparate régulatory programs, defies EPA’s claim

that this is a mere “interpretive rule.”

Thus, EPA’s action constitutes an unlawful rulemaking under the APA and the
CAA. EPA’s action in the Johnson Memo, according to its own terms, treats the '
conclusions in the Memo as binding on EPA itself, and on states imple'menting the
federal PSD program through delegation agreements with EPA, and leads “private
parties or . . . permitting authorities to believe that it will declare permits invalid unless

% We note, as EPA points out, that it has adopted a similar approach in at least one
other regulatory program, see Johnson Memo at 15-16 (regarding the treatment of
ammonia as PMgzs precursors), but that it did so - as it should have here ~ by notice
and comment rulemaking. See 70 Fed. Reg. 85984; 73 Fed. Reg. 28321.
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- they comply with [ifs] terms.” Appalachian Power Co. v. EPA, 208 F.3d 1015, 1021
(D.C.' Cir. 2000). The Johnson Memo states that its newly established substantive”

. parameters govering EPA’s regulatory program, which significantly modify the federal
PSD program, represent the agency's “settled position.” /d. at 1022. It “reads like a
ukase.” Id. at 1023. Finally, the Memo certainly creates and/or changes the “rights,"-
“obligations,” and scope of authority of various parties, including EPA itself, citizens,
regulated entities, and possibly delegated State permitting authorities, and “commands,”
“requires,” “orders;” or “dictates” a particular regulatory approach that will affect the
rights of parties in currently pending and future permitting actions. Id. at 1023; see
also General Elec. Co. v. EPA, 290 F.3d 377, 380 (D.C. Cir. 2002) (EPA risk
assessment document was a legislative rule, “because on its face it purports to bind
both applicants and the Agency with the force of law").

In sum, the Johnson Mema'is a new regulation that adopts a substantially new -
interpretation of the Act and seeks to implement that interpretation through uncodified _
substantive changes to the PSD regulatory program. The D.C. Circuit has made clear
that age'ncieé. may not avoid the procedural requirements by this sort of subterfuge:

Although [our] verbal formulations vary somewhat, their underlying principle s
the same: fidelity to the rulemaking requirements of the APA bars courts -
from permitting agencies to avoid those requirements by calling a
substantive regulatory change an interpretative rule.

U.8. Telecom Ass'n v. F.C.C., 400 F.3d 29, 35 (D.C. Cir. 2005) (emphasis added and
citations omitted). Accordingly, EPA must withdraw the Johnson Memo, and proceed, if
at all, through appropriate notice and comment procedures.

il THE POSITIONS ASSERTED IN THE JOHNSON MEMO ARE
- IMPERMISSIBLE UNDER THE CLEAN AIR ACT

The Johnson Memo purports to adopt a binding interpretation of a regulation that -
parrots the Clean Air Act phrase, “pollutant subject to regulation under this Act.” That
' ihtérpretation would “exclude pollutants for which EPA regulations only require
monitoring or reporting but . . . include each pollutant subject to either a provision in the
Clean Air Act or regulation adopted by EPA under the Clean Air Act that requires actual
_control of emissions of that pollutant.” Johnson Memo at 1. The Memo thus attempts to




1
!

revive aldeﬁnition that the EAB found was not supporied by any prior EPA interpretation
of thé statute. The Memo misconstrues the plain language of the Act, adopts
impermissible interpretations of exisﬁng regulations, and ignores the distinct purpose of
the PSD program in a vain attempt to forestall CO, emissions limits. In so doing, the
Memo runs contrary tothe Clean Air Act’s clear mandate and flouts the Supreme
Court’s direction to use the regulatory flexibility that Congress provided to address new

threats, such as climate change. Massachusetts v. EPA, 127 S. Ct. 1438, 1462 (2007).

A. The Johnson Memo Ignores the Plain Language of the Clean Air Act
Requiring BACT for CO, Emissions.

EPA must impose emissions limitations on CO; in PSD permits for new coal-fired
power plants. Section 165(a)(4) of the Clean Air Act requires BACT “for each pollutant
subject to regulation under this chapter emitted from . . . such facility.” 42 U.5.C.

§ 7475(a)(4). As even EPA now acknowledges, CO; is a pollutant under the Clean Air
Act. Massachusetts , 127 S. Ct. at 1462. It is emitted ab‘undantty by coal-fired
generators and is currently regutated under the Clean Air Act through the Delaware SIP,

- as well as under monitoring and reporting requirements established by Section 821 of

the 1990 Clean Air Act Amendments and the CO, monitoring requirements established

by Congress’ 2008 Appropriations Act.*

1. The Delaware SIP

On Aprit 29, 2008, EPA approved a State Implementation Plan revision submitted
by the State of Delaware that establishes emissions limits for CO., effective May 29,
2008. AR 123.3, 12.3, 73 Fed. Reg. 23101. The SIP revision imposes such CO; limits |
on new and existing distributed generators. Delaware Department of Natural
Resources and Environmental Control, Division of Air and Waste Management, Air
Quality Management Section, Regulation No. 1144. AR 123.2, Ex. 12.2., § 3.0.

In EPA’s proposed and final rulemaking notices, EPA stated that it was approving
the SIP revision “under the Clean Air Act,” 73 Fed. Reg. 11,845, and “in accordance

“ To the extent the EAB declined to hold that the PSD provision requires use of BACT

. for CO, emissions, the undersigned disagree with the Board’s decision in that case.

American Bar Ass'n v. F.T.C., 430 F.3d 457, 468 (D.C. Cir. 2005) {reviewing courts
“owe the agency no deference on the existence.of ambiguity”).
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with the Clean Air Act,” 73 Fed. Reg. at 23,101. EPA’s approval made these CO»
control requirements part of the “applicable implementation plan” enforceable under the
Act, 42 U.S.C. § 7602(q), and numerous provisions authorize EPA to so enforce these
SIP requirements, e.g., 42 U.S.C. § 7413 (authorizing EPA compliance orders,
administrative penalties and civil actions). In addition, EPA’s approvat makes these
emission standards and limitations enforceable by a citizen suit under Section 304 of
the Act. 42 U.S.C. § 7604(a)(1), (f}3).

The Delaware SIP Revision constitutes regulation of GOz under the Clean Air Act
because it was adopted and approved under the Act and is part of an “applicable
implementation plan” that may be enfofced b){ the state, by E'PA, and by citizens under
the Clean Air Act. Thus COz is a pollutant “subject to reguiation” under the Act for
BACT purposes, even under the definition put forth in the Johnson Memo because
it is “subject to . . . [a] regulation adopted by EPA under the Clean Air Act that requiye’s
actual control of emissions.™ Johnson Memo at 1. o

Nevertheless, in an effort to evade the consequences of the Delaware SIP, the
Memo purports to create an exception specifically designed to exclude the SIP from its
definition of “regulation under the Act.” /d. at 15. As support for its novel (and incorrect)
interpretation, the Memo purports to rely on Connecticut v. EPA, 656 F.2d 902 (2d Cir.
1981). It construes that case as holding that the “Congress did not allow individual

states to set national regulations that impose those requirements on all other states.”
Johnson Memo at 15. But Connecticut does not support that conclusion; indeed, it has
nothing to do with the issue here, namely whether a particular pollutant is “subject to
regulation” undérthe“Act. Clean Air Act § 165(a)(4). Rather, Connecticut discusses
only whether the quantitative limits imposed by one state on a particular poliutant apply
to Qeighboring states under the “good neighbor” provision in § 110. See Connecticut,
: 656 F.2d at 909 (Section “110(a)(2){E)(i) is quite explicit in limiting interstate protection
to federally-mandated pollution standards.”} (emphasis added). Connecticut provides
no support io the Johnson Memo'’s arbitrary limitation on the scope of what constitutes a
regulation under the Act — and demonstrates that the Memo’s interpretation is driven not
by the language or purpose of the statute, but rather by the agency’s intractable refusal

to address CO, emissions.
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Nothing illustrates this better than the Memo’s conclusion that “EPA does not
interpret section 52.21(b)(50) of the regulations to make CO2 'subject to regutation
under the Act’ for the nationwide PSD program based solely on the regulation of a
pollutant by a single state in a SIP approved by EPA.” Johnson Memo at 15. In other
words, conceding that the Delaware SIP constitutes “regulation under the Act”, the
Memo takes the position that such regulatio'rt by a single state is not enough. Neither
the Act nor its regulations provide a basis for this position — indeed, the Memo makes
no attempt to provide a basis.

Thus the Johnson Memo replaces the simple statutory test of whether a pollutant
is “subject to regulation under the Act” with a test of whether the pollutant is “subject to
regulation under the Clean Air Act in a sufficien.t number of states or, alternatively, in the
state (or Region) where the facility is to be constructed.” But that is not what the Act

_ says, nor does the Memo offer any support for the contention that regulation of CO, in

another part of the country does not count as “regulation.” Under the plain language of
Section 165(a)(4), if CO, emissions are restricted under the Clean Air Act, whether in
one state or all 50, they are “subject to regu!ationl under the Act” — even under the
Memo's improperly narrow definition of “regulauon "

Fmally, SIP regu[at:ons appear in “Subchapter C of Title 40 of the Code of
Federal Regulations.” 43 Fed. Reg. at 26,397. See, e.g., 40 C.F.R. § 52.420 (2008)
(incorporating by reference provisions of Delaware SIP). They are, accordingly, within

the scope of the Agency’s governing 1978 interpretation, even if that interpretation

meant to say “regulated by requiring actual control of emissions” when it said
“regulated.” If the EPA wished to exclude SIP-based regulations, it would be required to
modify its current interpretation, and provide the public with notice and an opportunity to
comment upon that modification. See Paralyzed Veterans, 117 F.3d at 586.°

*The Memo does not disclose how many states Administrator Johnson believes would
suffice. Two? Three? Six? Fourteen?

® The EAB did not reach the issue of whether CO» is regulated under the Clean Air Act
because it is regulated in the Delaware SIP, instead directing EPA to consider this issue
“along with other potential avenues of regulation of CQO,." Bonanza at 55 n.57.
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-~ 2. Section 821

In addition to being regulated under the Delaware SIP, CO: is regulated under
. Section ‘821 of the Clean Air Act Amendments of 1990. Section 821 requires EPA 10
“promulgate regulations” requiring major sources, including coal-fired power plants, to
monitor carbon dioxide emissions and report their monitoring data to EPA:

The Administrator of the Environmental Protection Agency shall promulgate

regulations within 18 months after the enactment of the Clean Air Act '

Amendments of 1990 to require that all affected sources subject to Title [IV] of

the Clean Air Act shall also monitor carbon dioxide emissions according to the

same timetable as.in Sections [412](b) and (c). The regulations shall require that

such data be reported to the Administrator. The provisions of Section [412](e) of |

title [1IV] of the Clean Air Act shall apply for purposes of this Section in the same o
- manner and to the same exient as such provision applies to the monitoring and ' |

data referred to in Section 412.

42 1.S.C. § 7651k note; Pub. L. 101-549; 104 Stat. 2699 (emphasisl added). In 1993,
EPA promulgated these regulations, which require sources to monitor CO» emissions,
40 C.F.R. §§ 75.1(b), 75.10(a)(3), prepare and maintain monitoring plans, id. § 75.33,
maintain records, id. § 75.57, and report monitoring data to EPA, id. § 75.60-64. The -
regulations prohibit operaﬁon in violation of these requirements and provide that a
violation of any Part 75 requirement is a violation of the Act. /d. § 75.5. Not only do the
regulations require that polluting facilities “measure . .. CO. emissions for each affected
unit,” id. § 75.10(a), they also prohibit operation of such units “so as to discharge or |
allow fo be discharged, emissions of . . . CO; to the atmosphere without accounting for |

all such emissions ....” id. § 75.5(d).

In Bonanza, EPA argued that monitoring regulations are not actually regulation
and that Section 82'1 did not actually amend the Clean Air Act. The EAB having
rejected EPA’s attempt to banish Section 821 from the Act, the Johnson Memo now
depends solely on the flawed argument that reguiation requiring monitoring and
reporting is not reguiation. On the contrary, monitoring and reporting requirements
clearly constitute regutation. Against the backdrop of Section 165’s use of “regulation,” -
Congress explicitly used that exact same word in Section 821 to refer solely to
monitoring and reporting requirements. Just like regulations restricting emissions
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quantities, the reguiations EPA promulgated implementing Section 821 have the force
of law, and violation results in severe sanctions. 40 C.F.R. § 75.5; 42 U.S.C. §
7413(c)(2} (punishable by imprisonment of ub to six months or fine of up to $10,000 for
making false statement or representation or providing inaccurate monitoring reports
under Clean Air Act).” [ndeed, as the Region and OAR admitted in the supplemental
brief (and exhibits) they filed with the EAB in Bonanza, EPA has enforced section 821 in

a number of consent decrees that require the installation of CO, monitoring equipment.

In support of the interpretation of “reguiation” to mean only a restriction on
emissions quantity, the Johnson Memo recites the assorted dictionary definitions of
“regulation” from the Bonanza briefing without any discussion of Section 821 and its use
of this exact same word. Nor does the Memo .appear to recognfze that each of those
- definitions would include monitoring. Its preferred definition — “the act or process of
controlling by rule or restriction” — encompasses regulations to monitor emissions just
as easily as regulations that limit emissions quantities. Pursuant to Section 821, COs is
“controlied” by a “rule or restriction” because EPA'’s regulations require that emissions
be monitored, which cannot be done if those emissions are freely emitted; by definition,
monitoring requires'that the flow of emissions be controlled. Indeed, monitoring creates
more direct control over emissions of a pollutant than import restrictions, which involve '
only indirect controf over emissions. Moreover, “control” is not synonymous with “cap”
or “limit.” The Memo clearly recognizes that distinction because it repeatedly
supplements the original language of its interpretation (“actual control of emissions”) by
adding “limitation” (*actual control or limitation of emissions”). See, e.g., Johnson Memo
at 8. Finally, Black’s defines “control” as “the power or authority to manage, direct, or

7 In addition to the monitoring requirements imposed by Section 821, Congress has
specifically required monitoring of all greenhouse gases, including CO,, economy-wide,
in the 2008 Consolidated Appropriations Act. H.R. 2764; Public Law 110-161, at 285
(enacted Dec. 26, 2007). As a result, CO2 monitoring and reporting is required under
the Act separate and apart from Section 821. The Johnson Memo atiempts to evade
the consequences of the Appropriations Act requirement by, among other things,
opining that a pollutant is not “subject to regulation” when Congress specifically tells
EPA to regulate it, but only when EPA actually adopts regulations. Johnson Memo at
14. The deadline has passed for EPA to issue the proposed regulations required by the
Appropriations Act with no action by EPA.
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-oversee.” Black’s Law Dicﬁohary (8th ed. 2004). Monitofing and reportin(j regulations

certainly constitute oversight.

~ The Johnson Memo serves to confuse rather than clarify the definition of
regulation. EPA should withdraw it and comply with the plain language of the Act, which
requires BACT limits for pollutants subjeét to monitoring and reporting regulations.

B. The Interpretation in the Johnson Memo is Inconsistent with the Only Relevant
Regulatory History.

1. The 1978 Preamble

The Johnson Memo repudiates the only Agency interpretation of the words
“subject to regulation under this Act” that the EAB identified as “possess[ing] the
hallmarks of an Agency interpretation that courts would find worthy of deference” —the
preamble to the Agency’s 1978 Federal Register rulemaking, 43 Fed. Reg. 26,388,
26,397 (June 19, 1978). Bonanza at 39. Inthe 1978 Federal Register preambie, the

'Administrator established that “subject to regulation under this Act’ means any pollutant

regulated in Subchapter C of Title 40 of the Code of Federal Regulations for any source
type.” 43 Fed. Reg. at 26,397. As the Board recognized, that preamble offeré no
support for an interpretation applying “BACT only to pollutants that are ‘subject to a
étatutory or regulatory provision that requires actual control of emissions of that
pollutant.” Bonanza at 41. Instead (again, as expressly noted by the Board} it implies
that “CO, became subject to regulation under the Act in 1993 when the Agency included
provisions relating to CO; in Subchapter C.” /d. at 42 n.43. '

Under the 1978 preamble definition, CO: is “subject to regulation” for BACT

~ purposes because it is regulated under Subchapter C of Title 40 of the Code of Federal
' Regulations. In its 1993 rulemaking fo revise the PSD regulations, EPA did not

withdraw its 1978 interpretation of “subject to regulation.” See Bonanza at 42; see also
Acid Rain Program: General Provisions and-Permits, Allowance System, Continuous
Emissions Monitoring, Excess Emissions and Administrative Appeals, 58 Fed. Reg.
3,590, 3,701 (Jan. 11, 1993) (final rule implementing § 821 's CO, monitoring and |
reporting regulations). Nor has any subsequent rulemaking, inciUding the 2002

~ yulemaking on which the Johnson Memo relies, disturbed the 1978 interpretation. See
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Bonanza at 46. Thus, the only existing EPA interpretation of the phrase “subject to
regulation” in Section 165(a)(4), 42 U.S.C. § 7465(a)(4), affirms that BACT is required

- for CO, emissions because it is regulated under the Act's implementing regulations.

The Johnson Memo seeks to change this interpretation. It purports to establish
that henceforth, BACT will be required for “only those pollutants for which the Agency
has established regulations requiring actual controls on emissions,” Johnson Memo at
12 precisely thie interpretation to which, according to the Board, “the 1978 Federal

-Register preamble does not fend support.” Bonanza at 41 (emphasis added).

EPA seeks to elide its amendment of the 1978 interpretation via two routes. _
First, it asserts that “the specific categories of regulétions identified in the second
sentence of the passage quoted above are all regulations that require control of
pollutant emissions.” Johnson Memo at 12. Bonanza directly refutes that claim:

~ “Nothing in the 1978 preamble . . . indicates that the Agency intended to depart from the

normal use of ‘includes’ as introducing an illustrative, and non-exclusive, list of
poliutants subject to regulation under the Act.” Bonanza at 40 (holding that “we must
reject” the “conten[tion] that only the pollutants identified in the preambie by general

- category defined the scope of the Administratot’s 1978 interpretation).

Second, the Memo claims that the phrase “regulated in” as it appears in the 1978
Preamble is ambiguous and thus subject to clarification by the Agency, such that the
1978 Preamble may be understood to mean “regufated by actual control of emissions™
by use of the term “regulated.” Johnson Memo at 12. (‘{lit is still not clear that a
monitoring or reporting requiremerit added to subchapter C would make that pollutant

: ‘régulated in’ Subchapter C because of the alternative meanings of the térm re'gulation,

regulate, and regulated discussed earlier”).

. This newly proposed understanding of the words “regulated in” fits so unnaturally
with the text of the 1978 Federal Register preamble as to defy credibility. That

- understanding would, entirely sub sifentio, impose an enormously substantive and

restrictive qualification by use of the words “regulated in,” while dismissing the far more
prominent reference to “Subchapter C of Title 40 of the Code of Federal Regulations” as
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irrelevant verbiage. Like Congress, agencies cannot be presumed to hide such
“elephants in mouseholes.” Whitman v. American Trucking Ass'n, 531 U.S. 457, 468
(2001). The words “regulated” and ‘regulation,” appear pervasively throughout the 1978

Federal Register preamble, uniformly meaning (as they always do) any act of regulating

or regulation. See, e.g., 43 Fed. Reg. 26,389 (“The regulations made final today apply
to any source . . ."}, 26,398 (“In the regulations adopted today, EPA’s assessment bf the
air quality impacts of new major sources and modifications will be based on” certain
EPA guidelines), 26,401 (“Such offsets have always been acceptable under the
agency's PSD regulations . . . ."), 26,402 (“Environmental groups pointed out that the
proposed regulatlons did not specifically require Federal Land I\/Ianagers to protect

“affirmatively” air quality related values .. ..").

. Those references demonstrate that the Agency in 1978 used “regulation” and
“regulate” as they are generally used: to encompass all forms of regulation. In
explaining the meamng of the phrase “subject o regulation,” the Agency offered no hint
that, merely by employing the words “regulated in,” it was departing from that standard-
English definition — much less that it was adopting the Johnson Memo's “aliernative” .
definition. Under any plausible reading, the 1978 Federal Register preamble used
“regulated in” to describe aff the regulations contained “in Subchapter C of Title 40 of
the Code of Federal Regulations.” See Bonanza at 41-42 & n.43 (noting th’af_ “plain and
more natural reading of the preamble’s interpretative statement suggests a different
unifying rule” than a rule that would fimit “regulation” to actual control of emissions).?

- The Johnson Memo's proposed interpretation of the term “subject o regulation”
via the “regulated in” subterfuge is not only disingenuous, but absurd. The Memo
claims that the Agency can freely substitute its new definition of “regulation"’ as
“regulation requiring actual control of emissions” for the word “regulation” in whatever
form the latter appears, apparently in any regulatory document. Johnson Memo at 11.

% Indeed, in Bonanza EPA assumed that the 1978 Preamble used the word “regulated”

in this most natural sense, hence its reliance on the enumerated examples as limiting
“the scope” of the reference to the Code of Federal Regulations, and its citation of the
preamble to the 1993 rulemaking as reflecting an intent to avoid including CO. among
the pollutants regulated under the Act. Bonanza at 41-42.
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Nor, logically, does it stop there: not only “regulation”, but also “regulate” and

“regulated” are now up for grabs; they now mean anything Administrator John'Spn wants

them to. mean, wherever they might appear in any environmental statute or EPA
regulation.

2. The 2002 Begulation

The Johnson Memo attempts to narrow the plain language of the Clean Air Act
and EPA’s 1978 interpretation of that language by purporting to interpret a 2002
implementing regulation rather than the statute itself. That regulation states:

Regulated NSR pollutant, for purposes of this section, means the foliowing:

(i) Any pollutant for which a national ambient air quality standard has been
promulgated and . . . any constituent[s] or precursors for such pollutant[s]. . . .
identified by the Administrator [e.g., volatile organic compounds are precursors
for ozonej;

(i} Any poilutant that is subject to any standard promulgated under section 111 of
the Act;

(i) Any Class | or |l substance subject to a standard promulgated under or
established by title VI of the Act; [or]

(iv). Any pollutant that otherwise is subject to regulation under the Act;
except that any or all hazardous air pollutants either listed in section 112 of the
Act or added to the list pursuant to section 112(b)(2) of the Act, which have not
be delisted pursuant to section 112(b)}(3) of the Act, are not regulated NSR -
pollutants unless the listed hazardous air pollutant is also regulated as a
constituent or precursor of a general pollutant listed under section 108 of the Act.

40 C.F.R. § 52.21(b)(50) (emphasis added). The Memo declares that if is interpreting
the phrase “any pollutant that otherwise is subjeét to regulation under the Act” in this -
definition when it excludes pollutants subject to monitoring regulations and poliutants
reguiated “solely . . . by a single state in a SIP approved by EPA.” Johnson Memo at
15.

In reality, the Johngon Memo is interpreting the language of the statute. The
agency’s interpretation of its regulation is not entitled to deference because the
regulation simply parrots the language of the statute.
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[Tlhe existence of a parroting regulation does not change the fact that the
question here is . . . the meaning of the statute. An agency does not

" acquire special authority to interpret its own words when, instead of using
its expertise and experience to formulate a regutation, it has elected
merely to paraphrase the statutory language.

Gonzales v. Oregon, 546 U.S. 243, 257 (2006). Moreover, because the regulation
merely paraphrases statutory Ianguage that EPA already interpreted in 1878, that
earlier interprétation applies to the language of both the statute and rule absent an
indication in the 2002 rulemaking that EPA was abandoning it; as EAB found, that

‘ru!emaking contained no such indication. Bonanza at 46. EPA cannot now change its

prior interpretation in a memo issued with complete disregard for the public notice and

comment that the law requires. See pp. 4-9, supra.

The Johnson Memo rationalizes its' narrow interpretation by relying on a canon of
statutory construction known as ejusdem generis, which provides that “where general
words follow the enumeration of particular classes of things, the general words are most
naturally construed as applying only to 'things of the same general class as thdée
enumerated.” Am. Mining Cong. v. EFA, 824 F.2d 1177, 1189 (D.C. Cir. 1987)'_(quoted
in Bonanza at 45). It reasons that EPA can consirue “otherwise subject to regulation” in
subsection (iv) to apply to the same class of pollutants allegedly covered by |
subsections (i) — {iii) of the “regulated NSR pollutant” definition—those “pollutants
subject to a promulgated regulation requiring actual control of a poliutant.” Johnson

Memo at 8.

Numerous defects undermine this reasoning. Most importantly, it directly
conflicts with the Bonanza decision because the EAB explicitly held that it is not
appropriate to use ejusdem generis to interpret a parroting regulation “Iwlithout a clear
and sufficient supporting analysis or statement of intent in the regulation’s preamble.” '
Bonanza at 46 (emphasis added). The Memo aftempts to remed‘y this omission by
belatedly supplying “additional analysis and statement of intent regarding the
regulation.” Johnson Memo at 9. Analysis in a memo, however, is an inadequate
substitute for the missing analysis in the ruleméking itself. The EAB held that the
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- analysis should be in the preamble, and the failure to incIUde it deprives the public of

proper notice and the opportunity to comment.

Indeed, gjusdem generis is entirely inapplicable in this situation. The
fundamental dispute here concerns the meaning of a broadly-worded provision of the
Clean Air Act, not the nearly identical language of a subsection of the regulation. The
Act does not contain a list; it contains a single broad category of po!l_utants “subject to
regulation.” The Supreme Court has cautioned against narrowly i'nterpreting the broad
language of the Clean Air Act. Massachusetts, 127 S.Ct. at 1462. EPA may not restrict

that language through the back door by interpreting a parroting regulation with &

narrowing canon of construction not suited to the statute itself.

Even {ooking at only the reguiation, applying ejﬁsdem generis is inappropriate
because “the whole context dictates a different conclusion.” Norfolk & W. Ry. Co. v.
Am. Train Dispatchers’ Ass'n, 499 U.8. 117, 129 (1991). The first three subsections of
the regulation refer to pollutants subject to a “standard” that has been promulgated,
while the fourth covers “[a]ny pollutant that is otherwise subject to regulation under the
Act.” 40 C.F.R. 52.21(b){50) (emphasis added). The use of “otherwise” and
“regulation” indibates that it applies to pollutants regulated in some other way than by a
standard. MoreoVer, subsections (i} through (iii) are not so alike, since subsection (i)
refers to ambient air quality standards that in and of themselves do not require control of
emissions, (ii} refers to standards governing emissions from sources, and (iii) refers to
standards that only indirecily control emissions. Tellingly, the “general class” fhat the
Johnson Memo identifies ("pollutants that are subject to a promulgated regulation
requiring actual control of a po!lqtant”) differs from the other iterations of the
interpretation (poliutants subject to a reguiation “that requires actual control of
emissions of that poliutant),” in a way evidently designed to minimize the differences
among the three pollutant categories enumerated. Memo at 8, 1 (emphasis added).

C. The Johnson Memo Contravenes the Purpose and Structure of the Clean.
Air Act By Prohibiting BACT for CO» Emissions.

Limiting BACT as described in the Johnson Memo ignores the broad, protective
purpose of the PSD program. Congress explicitly stated that the purpose of the PSD
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program was to “orotect public health and welfare from any actual or potential adverse
effect which in the Administrator’s judgment may reésonably be anticipate[d] to occur
from air pollution . . . notwithstanding attainment and maintenance of all national
ambient air quality standards.” 42 U.S.C. § 7470(1) (emphasis added). In stark
contrast, Congress required EPA to make an endangerment finding before establishing
generally applicable standards such as the NAAQS, New Source Performance
Standards, or motor vehicle emissions standards. Each of these programs expressly
require EPA to find that emissions of a poliutant “cause or contribute to air pollution
which may reasonably be anticipated to endanger public health or welfare” as a
prerequisite to regulation. /d. § 7408(a)(1)(A); id. § 7521(a)(1); see also id. §
7411(b)(1).

In the PSD program, Congress used language showing that it clearly intended
that BACT apply regardless of whether an endangerment finding had been made for
that pollutant. Thus Congress — which was quite familiar with the “endangerment
trigger” — deliberately established a much lower threshold for requiring BACT thanan -
“endangermeni finding.” Thus requiring BACT for “each pollutant subject to regulation '
under the Act” meshes perfectly with the purpose of the PSD program to guard against

any “potential adverse effect” as opposed to “endangerment of public health or welfare.”

~ And because the BACT analysis entails a case-by-case inquiry, it is more dynamic in

assimilating new information than other statutory standards, such as New Source

_ Performance Standards.

As the ‘John'soh Memo’s focus on endangerment demonstrates, see, e.g.,
Johnson Memo at 18, the interpretation it adopts improperly limits the scope of the PSD
program and the BACT requirement. It ignores the broader purpose of the pPSD
program by limiting the BACT requirement to pollutants already subject to limitations on
emissions. /d. at 13. Strangely, it attempts to justify this interpretation by stating: “The
fact that Congress specified in the Act that BACT could be no less stringent than NSPS
and other control requirements under the Act indicates that Congress expected BACT to
apply to pollutants controfled under these programs.” fd. But, quite obviously, the fact
that BACT applies to pollutants controlled under those programs does not mean that it
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is fimited to them. Instead, the congressional directive that BACT be no less stringent
than those other control requirements is a further indication that BACT is meant to be
more protective and apply more broadly. The Johnson Memo demonstrates a
fundamental misperception of the role of the PSD program and its BACT requirement
within the Act.

D. The Need to Study Pollutants Does Not Justify Prohibiting BACT for CO..

~ The Johnson Memo defends the decisidn to prohibit BACT limits for CO; by

asserting that it would “frust.rate"the Agency’s ability to gather information using Section
114 and other authority and make informed and reasoned judgments about the need to
establish controls or limitations on individual poliutants.” /d. at @. This rationale is
nothing but a red herring. Throughout the Bonanza proceeding, EPA has not identified
a single pollutant other than CO; that would be affected by an interpretation of o
“regulation” in Section165 to include monitoring and reporiing regulations. EPA is free
to gather information about poliutants under Section 114 without adopting regulations.
And Congress explicitly singled out CO, as a pollutant of special concern in Section
821. Nothing in that provision indicates that Congress intended CO, to be considered

* regulated under the Act for some purposes but not for other purposes. If Congress

directs EPA to adopt monitoring regulations under the CAA for particular poliutants, it
can choose to expressly exclude those pollutants from BACT requirements, but it did
not do so in Section 821.

The Johnson Memo opines that “[tlhe current concerns over global climate
changershould not drive EPA into adopting an unworkablé policy of requiring emissions
controls under the'PSD program any time that EPA promulgates a rule under the Act
that requireé a source to gather or report emissions data under the Act for any
pollutant.” /d. at 10. But EPA has not demonstrated that anything is unworkable about
requiring BACT for pollutants subject to monitoring regulations when Congress has
expressly singled out specific pollutants for regulation without excluding them from

" BACT. And it has not demonstrated that BACT would be required in any other situation.

EPA has pointed to nothing in the Act that supporis its position that requiring BACT for
pollutants subject to monitoring conflicts with Congress’ information-gathering objectives

22




under the Act. See Massachusetts, 127 S.Ct. at 1460-61 (“And unlike EPA, we have no
difficulty reconciling Congress’ various efforts to promote . . . fesearch to better
understand climate bhange with the agency’s pre-existing mandate to regulafe ‘any air
pollutant’ that may endanger the public welfare.”) (footnote and citation omitted). As the
Supreme Gourt has held, EPA cannot ignore its duties under the Clean Air Act o
address pollutants that cause global climate change, and the statute offers the
regulatory flexibility needed to do so. /d. at 1462,

“The plain language of the Clean Air Act, its structure, and authoritative regulatory
history of the phrase, “subject to regulation under this Chapter” ali support the |
conclusion that BACT is required for each pollutant subject fo any sort of regulation
under the Act. The EAB has held that EPA has never established a contrary pésition in

‘any action entitled to deference, and it may not now do so in an internal agency

memorandum.

. EPA SHOULD STAY THE EFFECT OF THE JOHNSON MEMO

By its own terms, the Johnson Memo purports to go into effect “immediately.”
Johnson Memo at 2. Because the Memo so clearly violates both the procedural

‘requirements of the Administrative Procedure Act, the Clean Air Act, and the Bonanza

decision, as well as the substantive requirements of the Clean Air Act, EPA should stay
implementation of the Memo during the pendency of this Petition for Reconsideration
and during the pendency of any challenge to the Memo in the U.S. Court of Appeals for

the District of Columbia Circuit. '
CONCLUSION
EPA must reconsider its final action for all of the reasons stated above.

DATED: January 6, 2009

- David Bookbinder

Sierra Club
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Washington, DC 20002
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e



Weyman Lee
From: Brian Lusher . .
Sent: Wadnesday, September 10, 2008 3:19 PM
- To: Wsayman Lee
Subject: Fast start up text

The District has been closely following the recent development of new technologies that will allow facilities to reduce their
startup times. The District is aware of the sofiware and other operation madifications that have the potential to achieve
significant emissions reductions, although it should be noted that at this stage these modifications have only fimited
operational experience. In addition, some designs utilize an additional source such as an auxiliary boiler which has
additional emissions associated with it that would offset the reductions from the shortened startup times. If should be
noted that most of the reduced startup time technologies require some new hardware and refrofit packages are not
commercially avallable at this time. '

The District has reviewed information about some of the reduced startup time gas turbine/HRSG designs and would note
that thése designs offer reduced startup times and reduced startup emissions. However, most of these designs are not as
efficient as a base load design combined cycle furbine/HRSG plant such as Gateway. The March 2001 Final Staff -
Assessment for the project has the plant efficiency at 54.1% on a Lower Heating Value basis, The District has reviewed
some of the new reduced startup designs that are intermediate peaking designs and these plants have an efficiency just
below 50% on a Lower Heating Value basis.

~ The Gateway project was originally permitted in 2001, however, and at the time such these technologies had not yet been
developed. As a result, they were not included in the design and permitting of the project. Moreover, the project owner *
purchased the combustion turbines and steam turbine generator at that time. Requiring the project fo incorporate such ;
technologies at this stage would necessitate a complete redesign of the project and the purchase of new equipment. it |
would therefore not technologically feasible to implement these reduced start time technologies for the Gateway project at g
this time. : : . . |
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H System™ Combined Cycle Gas Turbine

Features & Benefits

Closed-Loop Steam Cooling

Open loop air-cooled gas turbines have a significant
temperature drop across the first stage nozzles, which
raduces firing temperaturs. The closed-loop steam cooling
system allows the turbine to fire at a higher temperaturs for
increased performance, yet without increased combustion

_temparatures or their resulting increased emissions levels.

This closed-loop steam cooling enables the H System 10
achieve 60 percent fuel efficiency af rated conditlons while
adhering to the strictest low nitrogen oxide standards and
recucing carbon dioxide emissions. Additionally, closed-loop
cooling also minimizes parasitic extraction of compressor
discharge air, thereby allowing more air to flow 1o the '

~combustor for fuel premixing.

Single Crystal Materials
The use of these advanced materials on the first stage

- nozzies and buckets, and thermal barrier coatings on the

first and second stage nozzles and buckets, ensures these
components stand up to high firing temperatures while
meeting maintenance intervals,

Dry Low NOx Combustors

Building on GE's design experience, the H System employs
a can-annular lean pre-mix DLN-2.5 Dry Low NOx {DLN) .
Combustor System. Fourtaen combustion charbers are
used on the 8H, and 12 combustion chambers are used on
the 7H. GE DLN combustion systems have demonstrated
the ability to achieve low NOx lavels in several million hours
of field service around the world. The H System DLN 2.5
combustion system wil have increased fuel flexibility, while
ragintaining the capabiiity to achieve fow NOx between 50
and 100% ioad.

- Small Footprint/High Power Density

The H System offers improved power density per instailed
meagawatt compared 1o cther combined cycle systems, once

hﬁn://www.ﬁenower.com/nrod serv/products/gas turbines cc/en/h_syste_m]index.hﬁn

60 Percent Fuel Efficiency

GE's H System — an advanced combined cycle system capab
breaking the 60 percent efficiency barrier —integrates the gas
steam turbine and heat recovery steam generator into a seam
systern, optimizing each component's performance. Undoubte
lsading technology for both 50 and 60 Hz applications, the H «
higher efficiency and output 1o reduce the cost of electricity of
fired power generation system. '
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GE Energy - H System™ Combined Cycle Gas Turbine

again halping to reduce the overal cost of producing
electricity,

Thoroughly Tested

The design, development and validation of the H System
has been conducted under a regimen of extensive
component, sub-system and full unit testing. Broad
commercial introduction has been contrelled to follow launch
vhits demonstration. This thorough testing approach
provides the introduction of cutting edge technology with
high customer confidence. The first H System located at
Baglan Bay, Wales has been in commercial operation since
September 2003 and has achieved significant operating
experience.

Learn more about the H System launch site, Baglan Bay

Combined Cycle 60 Hz 50 Hz
Performance at Rated (S107H) (S 109H)
Conditions

Piant Output 400 MW 520 MW

Heat Rafe 5,690 BtukWh 5,690 Biu/lkiWh

(6,000 K/KWh) (6,000 ki/kWh)

Net Plant Efficiency 60 Percent 60 Percent

Gas Turbine Number 1x ME7001H 1x MS9G01H
and Type
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H System™ Combined Cycle Gas Turbine

Features & Benefits

Closed-Loop Steam Cooling

Cpen loap air-cooled gas turbines have & significant
temperature drop acrass the first stage nozzles, which
reduces firing temperaiure. The closed-loop steam cooling
system allows the turbine to fire at a higher temperature for
increased performance, yet without increased combustion
temperatures or their resulting increased emissions levels.
This closed-loop steam cocling enables the H System to
achieve 60 percent fuel efficiency at rated conditions while
adhering io the strictest low nitrogen oxide standards and

~ reducing carbon dioxide emissions. Addjtionally, closed-loop

cooling also minimizes parasific extraction of compressor
discharge air, thereby aliowing more air to flow to the
combustor for fusl premixing.

Single Crystal Materials

- The use of thase advanced materials on the first stage

nozzles and buckets, and thermal harrier coatings on the
first and second stags nozzles and buckets, ensures these
compenents stand up to high firing temperatures while
meeting maintenance infervals.

Dry Low NOx Combustors

Building on GE's design experience, the H System employs
a can-annular lean pre-mix DLN-2.5 Dry Low NOx {DLN}
Combusior System. Fourteen combustion charmbers are
used on the 94, and 12 combustion chambers are used on
the 7H. GE DLN combustion systems have demonstrated
the ability to achizve low NOx levels in several million hours
of field service around the workd, The H System DLN 2.5
combustion systern wil have increased fuel fiexibility, while
maintaining the capability to achieve low NOx between 50
angd 100% load.

Smatl Footprint/High Power Density
The H System offers improved power density per installed
magawatt compared to other combined cycle systems, once

60 Percent Fuel Efficiency

GE's H System — an advanced combined cycle system capab
breaking the 60 parcent efficiency barrier — infegrates the gas
steam turbine and heat recovery steam generator into & seam
system, optimizing each component's performance. Undoubte
leading technology for both 50 and 60 Hz applications, the H ¢
higher efficiency and output to reduce the cost of electricity of
fired power generation system.

A
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again helping to reduce the overall cost of producing
electricity.

Thoroughly Tested

The design, development and validation of the H System
has been conducted under a regimen of extensive
component, sub-system and full unit testing. Broad
commercial introduction has been controlled to follow launch
units demonstration. This thorough testing approach
provides the introduction of cuiting edge technoiogy with
high customer confidence. The first H System located at
Baglan Bay, Wales has been in commercial operation since
Septermber 2003 and has achieved significant operating
experience. ’

Learn more about the H System launch site, Baglan Bay

Combined Cycle 60 Hz 50 Hz
Performance at Rated (S107H} - {S 109H)
Conditions

* Plant Output 400 MW 520 MW
Heat Rats 5,680 Btufkwh 5,680 BfulkWh

(6,000 kifkWh) {6,000 kj/kwWh)

Net Plant Efficiency 60 Percent 60 Percent
Gas Turbine Number  1xMS7001H  1x MSS001H

and Type
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